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Insurance  Law,  Reversions,  &c. 

INTRODUCTORY  REMARKS. 

The  course  of  reading  suggested  by  the  Board  of  Examiners 
for  Insurance  Law,  Reversions  and  Life  Interests  is  as 
follows  : —  < 

PART  IV. — SECTION  A. 

Students  should  possess  a  general  knowledge  of  current  financial 
conditions,  especially  as  affecting  Trustee  and  gilt-edged  securities. 

i. — Assurance  Companies  Act,  1909,  and  Order  of  Board  of 
Trade  thereunder  (J.I. A.,  vol.  xliv.,  p.  462). 

J.I. A.,  vol.  xlv.,  p.  257  (A.  R.  Barrand,  Assurance  Companies 
Act,  1909). 

Friendly  Societies  Acts,  1896  and  1908,  and  Collecting 
Societies  and  Industrial  Assurance  Companies  Act, 
1896  (actuarial  and  financial  aspects  only). 

Legal  Notes  in  J.I. A.  on  the  above  Acts. 

Bunyon  on  the  Law  of  Life  Assurance  (Fifth  Edition), 
chapters  vi. — x.  (C.&  E.  Layton.) 

2. — Institute  Text-Book,  Part  II.,  chapter  xix. 

J.I. A.,  vol.  xxvii.,  p.  107  (T.  B.  Sprague,  Valuation  of 
Reversionary  Life  Interests} ;  vol.  xxxvi.,  p.  81  (correspon- 
dence with  Inland  Revenue) ;  vol.  xl.,  p.  317  (C.  R.  V. 
Coutts,  Reversionary  Securities) ;  vol.  xlvi.,  p.  406  (G.  f . 
Lidstone,  Solution  of  a  Problem  in  Reversions). 

Transactions  of  the  Faculty  of  Actuaries,  vol.  i.,  p.  79 
(N.  Campbell,  Mortality  of  Life  Tenants)  ;  vol.  iii.,  p.  201 
(A.  E.  Sprague,  Paid-up  Policies  and  Surrender  Values'). 


Journal  of  the  Students'  Society,  vol.  i.,  No.  4,  p.  50 
(Editorial),  and  No.  5,  p.  24  (Editorial). 

SECTION  B. 

Students  should,  if  possible,  study  the  practice  of  Offices  with  regard  to 
the  subjects  in  this  section,  including  some  system  of  Life  Assurance 
Book-keeping  in  actual  use,  and  forms  of  Returns  to  the  Board  of  Trade. 

i. — Bunyon  on  the  Law  of  Life  Assurance  (Fifth  Edition)^ 
chapters  i.  to  v.,  and  chapter  xi.  to  end.  (C.  &  E. 
Layton.) 

J.I. A.,  vol.  xxxiii.,  p.  205  (A.  R.  Barrand,  Legal  Points)  ; 
vol.  xxxiii.,  p.  373  (T.  B.  Sprague,  Lost  Policies,  etc.) ; 
vol.  xxxv.,  p.  371  (G.  J.  Lidstone,  Position  of  a  Purchaser 
from  an  Assignee  under  a  Voluntary  Settlement) ;  vol.  xli.,. 
p.  109  (A.  R.  Barrand,  Legal  Points). 

Legal  Notes  in  J.I.A.,  vol.  xli.,  p.  409,  et  seq. 

Transactions  of  the  Faculty  of  Actuaries,  vol.  ii.,  p.  343 
(A.  E.  Sprague,  Titles  to  Life  Assurance  Policies). 

We  reprint  in  full  Mr.  Barrand's  first  paper  and  Dr.  Sprague's 
papers  on  Lost  Policies  and  the  Valuation  of  Reversionary 
Life  Interests. 

With  regard  to  Reversions  and  Life  Interests  we  would  refer 
the  student  to  the  two  notes  which  appeared  in  recent 
numbers  of  the  Students'  Journal ;  we  may  point  out  that  in 
considering  the  numerical  examples  given  in  them,  the  student 
should  remember  that  he  must  make  proper  allowance  for  the 
rate  of  tax  which  he  assumes  will  be  deducted  from  the  income. 
At  the  present  time  this  stands  higher  than  the  rate  assumed 
when  the  notes  were  written. 

One  of  the  examples  in  Reversions  gives  an  illustration  of 
the  importance  of  making  substantial  reductions  in  the  case  of 


securities  which  are  not  first  class,  but  are  included  in  Trusts 
in  which  there  is  a  wide  power  of  investment.  The  particular 
example  includes  an  investment  in  Russian  Railway  Bonds 
guaranteed  by  the  Russian  Government,  and  at  the  time  the 
notes  were  prepared  there  was  no  reason  to  make  an  excessive 
deduction  from  this  particular  investment.  However,  by 
making  a  large  general  deduction  in  these  cases,  we  are  saved 
from  a  loss  which  would  be  realised  if  one  of  the  investments 
turned  out  unsatisfactorily. 

In  reading  the  legal  subjects,  the  student  should  remember 
that  he  is  not  reading  them  to  become  a  lawyer,  but  to  obtain 
the  necessary  legal  knowledge  to  enable  him  to  deal  'properly 
with  the  matters  that  come  before  him.  Apart  from  the 
question  of  the  examination,  the  student  should  remember  that 
there  is  a  danger  in  insisting  upon  all  the  little  legal  points 
which  can  be  raised  in  business ;  there  is  no  wisdom  in  avoiding 
infinitesimal  risk  at  the  cost  of  irritating  the  people  on  whose 
goodwill  business  depends. 

We  thank  Dr.  Sprague,  Mr.  Barrand,  and  the  Institute  of 
Actuaries  for  leave  to  reprint  the  papers. 


Further  Remarks  on  the  Valuation  of  Reversionary  Life 
Interests.  By  T.  B.  SPRAGUE.  Reprinted  from  the 
Journal  of  Institute  of  Actuaries,  vol.  xxvii 
p.  107. 

[Date  of  Paper  ;  1888.] 


Nineteen  years  ago,  in  November  1868,  Mr.  Bailey  com- 
municated to  the  Institute  (J.I.A.,  xiv,  437)  some  figures  which 
showed  in  a  very  striking  manner,  the  wide  differences  of  opinion 
which  formerly  prevailed  among  actuaries,  as  to  the  terms  upon 
which  advances  should  be  made  upon  the  security  of  reversionary 
life  interests.  In  the  discussion  which  followed  the  reading  of 
my  paper  "  On  the  Valuation  of  Reversionary  Life  Interests," 
he  is  reported  to  have  said :  "  As  showing  the  expediency  of 
"  further  discussing  the  subject,  he  instanced  a  case  which  was 
"  submitted  several  years  ago  to  five  well  known  actuaries, 
"where  the  redemption  money  for  the  contingent  annuity  was 
"  fixed  by  A  at  £282,000,  by  B  at  £237,000,  by  C  at  £184,000, 
"  by  D  at  £154,000  and  by  E  at  £47,000."  The  differences  here 
shown  are  certainly  very  remarkable,  and  not  very  creditable  to 
the  profession ;  but,  judging  from  certain  figures  which  have 
lately  come  under  my  notice,  I  am  inclined  to  think  that 
the  opinions  of  actuaries  do  not  now  differ  so  widely  as 
formerly. 

A  gentleman,  whose  age  was  32  next  birthday,  wished  to 
obtain  an  advance  on  security  of  his  reversionary  life  interest 
expectant  on  the  death  of  his  father,  whose  age  was  53  last 
birthday ;  and  the  opinions  of  six  actuaries  were  obtained  as  to 
the  terms  on  which  the  transaction  might  fairly  be  made. 


Taking,  for  simplicity,  the  amount  of  the  advance  as  £10,000, 
the  figures  quoted  by  the  actuaries  were  as  follows  : 


Years' 

Reversionary 
Annuity. 

Redemption 
Money. 

Purchase  of 
Annuity. 

£ 

£ 

5,467 

76,364 

I4'O 

5421 

72,174 

I3-3 

5.155 

69,106 

13*4 

3,981 

56,674 

14*2 

3,778 

50,447 

13*4 

3,569 

(48,953 
152,625 

137. 
147. 

One  of  the  conditions  of  the  transaction,  as  proposed  by  E,  was 
that,  in  the  event  of  the  annuity  being  redeemed  by  payment 
of  the  £50,447.  the  policies  effected  to  secure  it  should  be 
handed  over  by  the  office.  I  am  not  in  a  position  to  say  what 
arrangement  as  to  the  policies  was  proposed  by  the  actuaries, 
A,  B,  C,  and  D  ;  but  the  last  actuary  on  the  list,  F,  gave  it  as 
his  opinion  that  the  redemption  money,  should  be  £48,953  if 
the  policies  were  not  handed  over,  and  £52,625  if  they  were. 

It  will  now  be  useful  to  calculate  the  amount  of  the  annuity 
and  the  redemption  money,  by  some  of  the  published  formulas, 
and  compare  the  results  with  the  above  figures.  Taking  first 
Mr.  Jellicoe's  formula  for  the  value  of  the  reversionary  annuity  : 


-53)  =  H»  suppose,  (i) 


the  annuity  that  should  be  granted  in  consideration  of  an  advance 
of  i,  will  be  i-f-H  ;  and  the  amount  of  the  redemption  money, 


H 


If  we  now  take  a  medium  value  for  P,  "02250,  and  take  the 
Carlisle  3  per  cent,  value  of  the  annuity,  a3I>53,  we  get  £6,266  as 
the  amount  of  the  reversionary  annuity  for  an  advance  of 
£10,000,  and  £85,085  as  the  redemption  money  ;  and  we  see 
that  these  amounts  considerably  exceed  the  highest  of  the 
figures  quoted  by  the  actuaries.  If  we  next  take  the  value  of 
the  annuity  by  the  same  table  at  3^  per  cent.,  we  get  the 
annuity  £4,708,  and  the  redemption  money  £63,930 ;  and  these 
figures  are  less  than  those  quoted  by  A,  B,  and  C,  but  greater 
than  those  of  D,  E,  and  F.  If  we  take  the  annuity  at  3^  per 
cent,  we  shall  get  results  not  very  different  from  those  quoted 
by  B. 

As  I  pointed  out  in  1869  (J.I. A.,  xv,  130),  a  correction  is 
required,  because  the  annuity  is  not  payable  in  the  way  assumed 
in  the  formula,  which  is  that  a  payment  of  the  annuity  is  made 
at  the  end  of  the  year  in  which  the  older  life  (y)  dies,  that  is  to 
say,  on  the  average,  6  months  after  his  death.  In  practice,  the 
first  yearly  payment  would  be  made  at  the  end  of  12  months, 
instead  of  6,  after  the  death  of  y.  A  corresponding  correction 
has  to  be  made  for  the  final  payment  after  the  death  of  the 
younger  life  (x)t  the  result  being  that  in  the  actual  annuity 
every  payment  is  made  practically  half-a-year  later  than  is 
supposed  in  the  formula.  Hence  the  value  of  the  reversionary 
annuity  given  by  the  formula,  requires  to  be  multiplied  by 
Vvs,  and  becomes  V^H.  Also  the  annuity  to  be  granted  for 
an  advance  of  I  becomes  i  -v-  Vv5H  ;  and  if  we  increase  the 
redemption  money  in  the  same  proportion,  it  becomes 


Using  these  formulas,  we  get  in  the  present  case  £4,824  for  the 
annuity,  and  £65,525  for  the  redemption  money,  when  the  3^ 
per  cent,  annuity  is  used  in  the  calculations. 
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If  we  next  take  my  corrected  formula  for  the  value  of  the 
reversionary  annuity,  in  which  I  introduce  the  two  rates  of 
interest,  5  and  6  per  cent.  (J.I.  A.,  xv,  131), 


-6  , 


and  introduce  '005  as  the  single  premium  for  whole-world 
license,  we  get  for  the  value  of  the  reversionary  annuity  in 
the  present  instance. 


Then  the  annuity  to  be  charged  in  consideration  of  an  advance 
of  i  is  14-  K,  and  the  redemption  money, 


v-          l  vs 


K          V*6     i 

Then  taking,  as  before,  the  Carlisle  annuity,  we  find  the 
reversionary  annuity  is  £3,583,  and  the  redemption  money 
£48,603 ;  the  former  of  which  agrees  very  closely  with  the 
figures  quoted  by  F. 

The  foregoing  formulas  are  based  on  the  formula  for  the 
value  of  an  immediate  annuity,  -^ — r""1'   which  supposes  the 

A     ~T~  ft 

annuity  to  be  curtate.  It  will  throw  a  fresh  light  on  the 
subject,  and  be  in  some  respects  preferable,  if  we  use  instead 
the  corresponding  formula  for  the  value  of  a  complete  annuity, 

;  (See  J.I. A.,  Baden,  xvii.,  447,  and  Carr,  xviii.,  224). 

Consistently  with  Mr.  Jellicoe's  principles,  we  must  deduct 
from  this  the  value  of  a  complete  annuity  during  the  joint 
lives  ;  and  we  thus  get  the  value  of  the  reversionary  annuity 

V  S^  =  L,  suppose, (3) 


ii 


Then  the  reversionary  annuity  to  be  charged  for  an  advance  of 
i  is  i  -T-  L  ;  and  the  redemption  money  will  be 


L   '       P  +  d  v-lP-axy(P4-d)  ' 

Taking  the  Carlisle  3  per  cent,  annuity,  we  get  from  these 
formulas  in  the  case  we  are  considering,  the  annuity  £6,960, 
and  the  redemption  money  £95,583  ;  while  if  we  take  the 
Carlisle  3^  per  cent,  annuity,  we  get  the  corresponding  figure 
£5,090,  and  £69,906. 
The  formula  (3)  may  be  transformed  as  follows  : 

y  approximately, 


assuming  the  annuity  to  be  taken  at  3  per  cent. 
Then 


and  in  this  shape  we   see   more  clearly   how  it    differs   from 
formula  (i). 

As  explained  in  the  paper  I  have  already  referred  to  (J.I.  A., 
xiv.,  428),  I  consider  that  it  is  preferable  to  make  the  calculation 
on  the  supposition  that  the  transaction  yields  6  per  cent,  while 
it  is  in  reversion,  and  5  percent,  after  it  comes  into  possession. 
Consistently  with  what  I  said  in  that  paper,  I  proceed  as 

follows  :  In  the  case  of  an  immediate  complete  annuity,  the 
v  _  ip 

price  paid  will  be  -w^r-  ;  the  amount  of  the  insurance  effected 

-T  ~r«5 

•11     1  I~i^«  P(J—  1^) 

will  be    p.  £    ;  and  the  premium  -    p     ,  Then  the  total 

cost  will  be 

V-jP    . 
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and  at  the  end  of  the  year  will  have  amounted  to    p    2,  -,  an 

annuity  payment  being  then  due,  and  the  premium  on  the 
policy  being  due  and  unpaid.  Now,  from  the  nature  of  the 
case,  this  will  continue  to  be  the  value  of  the  annuity  and  the 
policy,  at  the  end  of  each  year,  when  the  annuity  payment  is 
due.  But  at  the  end  of  the  year,  when  the  life-tenant  dies, 
there  will,  on  the  average,  be  only  half  an  annuity  payment  due, 
because  the  reversionary  annuity  runs  only  from  the  date  of 
the  death  of  the  life  tenant.  Hence  the  value  of  the  annuity 
and  the  policy,  will  then  be 


__ 

P  +  rf~5  2    '       P  +  d, 

and   the   present    value   at   the    time    when    the   reversionary 
annuity  is  bought,  will  be 


x 


From  this  must  be  deducted  the  value  of  the  premiums  which 
the  purchaser  will  have  to  pay  during  the  joint  lives,  namely, 


and  we  thus  get  the  net  value  of  the  reversionary  annuity,  or 
the  price  to  be  paid  by  the  purchaser, 


-=  M,  suppose,     ...      (4) 

This  is  the  same  as  in  formula  (2),  with  the  exception  that  it 
contains  the  factor 


—  .........  =-9762 

instead  of 

.Vv<,=  (i-H'c)-*=i-£/e+f*V-  .....  ='97I3 
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The  annuity  for  an  advance  of  i  will  now  bs  i-hM,  and  the 


I        »,l+ 

redemption  money  -=-r  •  —  ^~4—  -  = 

M 


Applying  now  these  formulas  to  the  case  under  consideration, 
we  get  the  annuity  £3,565  and  the  redemption  money  £48,959, 
which  are  almost  identical  with  the  figures  quoted  by  F. 

It  will  be  noticed  that  the  amount  of  the  redemption  money 
obtained  in  this  way  is  larger  than  we  formerly  got  ;  and,  on 
consideration,  we  shall  see  that  it  ought  to  be  larger.  It  i 
not  sufficient  to  increase  the  redemption  money  in  the  same 
proportion  as  the  reversionary  annuity  is  increased  ;  but  a 
further  slight  increase  must  be  made. 

The  case  we  have  been  considering  may  be  regarded  as  an 
extreme  one,  for  it  is  not  often  that  there  will  be  so  small  a 
difference  as  22  years  between  the  ages  of  the  life  tenant  and 
the  reversioner.  In  the  cases  which  usually  occur,  when  the 
life  tenant  is  older  than  in  this  case,  and  the  difference 
between  the  ages  is  greater,  the  various  formulas  will  give 
results  more  nearly  equal,  and  there  will  not  be  the  same 
difference  of  opinion  between  actuaries  as  is  here  seen. 

For  reasons  which  are  well  known,  and  which  I  stated  on  a 
former  occasion  (J.I.  A.,  xvii,  229),  it  is  generally  undesirable 
to  grant  a  loan  in  the  ordinary  way  on  mortgage  of  a 
reversionary  life  interest  ;  and  it  is  therefore,  I  believe,  the 
almost  universal  practice,  when  an  advance  is  made  on 
security  of  a  reversionary  life  interest,  to  insist  that  it  shall 
take  the  form  of  the  purchase  and  sale  of  a  reversionary  annuity. 
Occasionally,  however,  a  reversioner  is  very  reluctant  to  enter 
into  a  transaction  of  this  kind,  because  he  believes  the  life 
tenant  to  be  in  bad  health,  and  therefore  thinks  that  the 
transaction  would  most  likely  turn  out  greatly  to  his  dis- 
advantage. In  order  to  meet  this  case,  I  have  devised  a  plan 
of  making  an  advance  on  security  of  a  reversionary  life 


interest,  which,  without  being  open  to  the  objections  that 
apply  to  the  grant  of  a  loan  by  way  of  ordinary  mortgage, 
effectually  preserves  to  the  reversioner  for  a  limited  time, 
usually  five  years,  the  right  to  any  advantage  that  may  accrue 
from  the  early  death  of  the  life  tenant.  This  method  will,  I 
think,  be  best  explained  by  taking  first  the  case  of  an  absolute 
reversion,  to  which  it  is  equally  applicable. 

We  suppose,  then,  that  the  owner  of  a  valuable  absolute 
reversion  desires  to  obtain  as  large  an  advance  upon  it  as 
possible,  but  will  not  sell  it  outright ;  while,  on  the  other  hand, 
the  office  with  which  he  is  in  treaty,  doubts  his  ability  to  pay 
the  interest  regularly,  and  does  not  wish  to  run  the  risk  of 
having  a  troublesome  correspondence  about  each  half-year's 
interest.  The  views  of  both  parties  will  then  be  met,  if  it  is 
agreed  that  the  office  shall  purchase  the  reversion,  but  that  the 
reversioner  shall  retain  the  absolute  right  to  repurchase  it,  at 
any  time  within  five  years,  whether  the  life  tenant  be  alive  or 
dead,  on  payment  of  a  certain  sum,  which,  in  practice,  I 
generally  make  the  accumulated  amount  of  the  purchase 
money,  at  five  per  cent,  compound  interest, *with  half-yearly 
rests.  The  reversioner  has  to  pay  all  the  legal  expenses  of  the 
transaction  ;  which  is  thus,  for  five  years,  virtually  a  loan  at 
five  per  cent,  compound  interest ;  but  thereafter  becomes  an 
absolute  purchase,  if  the  reversioner  has  not,  within  the  five 
years,  either  repurchased  the  reversion,  or  made  some  fresh 
arrangement  with  the  office.  If  S  is  the  sum  that  the  office 
will  give  for  the  reversion  at  the  end  of  five  years,  it  is  easily 
seen  that  the  sum  to  be  paid  must  be  such  a  sum  as  will,  at 
the  end  of  five  years,  amount  to  S ;  that  is,  it  must  be 
(1-025)-".  S. 

Next,  suppose  that  the  reversion  is  contingent  on  the 
reversioner  (x)  surviving  the  life  tenant  (y)  ;  and,  for  sim- 
plicity, suppose  that  the  sum  in  reversion  is  I,  charged  upon  a 


larger  fund,  and  payable  without  any  deduction;  then,  in 
order  to  secure  the  reversion,  and  virtually  convert  it  into  an 
absolute  one,  the  reversioner  must  effect  a  whole-world  policy 
for  i,  on  his  life  against  that  of  the  life  tenant.  Then, 
according  to  the  plan  I  have  adopted,  the  reversioner  will  sell 
his  reversion  and  the  policy  to  the  office  ;  but  will  have,  for 
the  term  of  five  years,  the  absolute  right  to  repurchase  the 
reversion  and  the  policy,  whether  he  or  the  life  tenant  be  alive 
or  dead,  on  paying  the  amount  of  the  purchase  money  and  of 
the  premiums  on  the  policy  (with  the  exception  of  the  first, 
which  is  deducted  from  the  purchase  money)  ;  the  whole  being 
accumulated  at  5  per  cent,  compound  interest  with  half-yearly 
rests.  Here  the  purchase  money  must  be  so  adjusted,  that  at 
the  end  of  five  years  the  accumulated  amount  of  it  and  of  the 
premiums,  shall  be  equal  to  the  then  value  of  the  contingent 
reversion  and  the  policy.  Consistently  with  the  principles 
laid  down  in  my  paper  above  quoted,  the  value  of  the  reversion 

at  the  end  of  five  years  will  be 

y 

(A.r+5>+5)6-i(i  4-  av+5.y+5)6.P=  i  -  (i  +fl,+5J,+5)6.(P  +  rf6)  ; 

P  being  the  annual  premium  on  the  policy  on  the  life  of  x 
against  y.  Then,  if  X  is  the  purchase  money  to  be  paid  by 
the  office  at  the  outset,  we  have  (since  (ro25)~'°—  7812,  and 
the  amount  of  an  annuity  of  i  for  four  years,  is  4*5325), 


whence 


X78i2. 


Lastly,  suppose  that  the  reversioner,  x,  is  entitled  to  a 
reversionary  life  interest,  and  that  he  sells,  under  reservation 
of  a  power  of  repurchase,  as  above  explained,  a  reversionary 
annuity  of  i,  to  run  from  the  death  of  y,  then  a  sufficient 
policy  must  be  effected  at  the  outset  fully  to  secure  the  annuity 

16 


at  the  end  of  the  five  years.  At  that  time  the  value  of  the 
annuity,  according  to  my  formula,  No.  (2)  above,  will  be  (P 
being  now  the  premium  for  an  ordinary  whole-life  policy 
of  i  on  ,v), 

(i+a.,+5y+5)6 


The  amount  of  the  necessary  policy  will  be  — y^-     5-;  and  the 


I—  Id 

annual  premium,    p   '2  ,5  •  P.    Then  if  X  is  the  purchase  money 

to  be  paid  by  the  office,  the  law  expenses  and  the  first  premium 
being  deducted  from  it,  the  amount  of  X  and  of  the  four 
premiums  paid  by  the  office,  must,  at  the  end  of  five  years,  be 
equal  to  the  then  value  of  the  annuity.  Hence, 


and  X  = 


On  some  Legal  Points  arising  in  Life  Assurance  Praciic 
By  ARTHUR  RHYS  BARRAND.      Reprinted  from  Journal 
of  Institute  of  Actuaries.        Vol.  xxxiii,  p.  205. 

[Date  of  Paper,  Dec.,  1896.]  * 

The  subject  1  have  chosen  for  my  paper  may  seem  to  call 
for  some  apology,  on  the  ground  that  it  is  more  suitable  for 
discussion  at  a  legal  institute  than  by  a  body  of  Actuaries. 
There  would  doubtless  be  some  force  in  such  a  criticism,  and 
yet  I  venture  to  think  that  in  many  respects  'the  subject  is 
not  an  unsuitable  one  to  be  brought  before  this  Institute. 
The  time  has  gone  by,  if  indeed  it  ever  existed,  when  the 
ordinar v  legal  incidents  arising  in  connection  with  life  assur- 
ance business  were  submitted  to  the  company's  solicitors  for 
advice  and  direction.  In  a  large  life  assurance  institution 
it  would  be  impossible,  in  practice,  to  submit  every  question 
as  to  title,  in  the  case  of  claims  and  surrenders,  to  a  solicitor, 
on  account  of  the  expense  and  delay  thereby  occasioned,  if  for 
no  other  reasons,  and  at  least  as  great  practical  difficulties 
would  arise  if,  in  order  to  get  over  the  difficulty  of  the  expense 
of  such  a  reference,  it  were  sought  to  saddle  the  applicant 
with  such  legal  expenses  as  might  be  incurred.  Questions 
of  title,  unless  thev  be  of  a  peculiarly  complicated  nature, 
are  therefore  usually  settled  by  an  official  of  the  company, 
and  since  amongst  the  officials  the  Actuary  will,  as  a  rule, 
stand  almost  alone  as  having,  of  necessity,  some  legal  know- 
ledge, the  ultimate  decision  on  such  points  will,  in  most  cases, 
devolve  upon  him.  I  need  hardly  remind  you  that  this 
Institute  fullv  recognizes  the  advisability  of  a  fair  amount  of 


*  NOTE. -When  reading  the  above  paper,  the  student  should  remember  that 
it  was  written  about  20  years  ago,  and  he  must  bear  in  mind  the  changes  in  the 
law  that  have  taken  place  during  that  time.  These  changes  are  indicated  in. 
the  other  matter  recommended  for  reading. — EDS. 
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legal  knowledge  in  its  members.  This  is  abundantly  shown 
in  its  examinations,  its  librarv,  and  the  pages  of  its  Journal, 
and  whatever  may  be  thought  as  to  the  width  of  the  gulf 
dividing  legal  from  actuarial  matters  in  theory,  I  think  you 
will  agree  with  me  that  few  portions  of  an  Actuary's  mental 
stock-in-trade  are  more  useful  to  him  in  practice  than  his 
knowledge  of  law  in  its  bearing  on  life  assurance  and  subjects 
arising  in  connection  therewith.  In  saying  tin's  I  am,  of 
course,  regarding  an  Actuary  as  not  mrrelv  a  glorified  arith- 
mometer, concerned  onlv  with  the  mathematical  aspects  of 
life  assurance,  but,  as  I  take  it,  he  should  be,  in  the  opinion 
of  this  Institute,  as  an  expert,  thoroughly  (jualified  to  deal 
with  every  question  that  may  arise1  in  life  assurance  practice. 

SCOPE  OF  THE  PAPER. 

Without  further  apology  for  the  subject  of  my  paper,  1 
will  proceed  to  indicate  the  limits  within  which  I  propose  to 
confine  myself.  In  the  first  place,  I  need  hardly  say  that 
these  notes  are  intended  rather  for  the  students  of  the  Institute 
than  for  the  senior  members,  the  latter  being,  doubtless, 
perfectly  familiar  with  most  of  the-  points  to  be  discussed. 
Thev  are  intended,  moreover,  not  so  much  to  help  students 
in  preparing  for  the  legal  portion  of  their  examinations,  as 
to  give  some  little  assistance  and  guidance  to  those  who  have 
not  manv  opportunities  of  gaining  such  information  Im- 
practical experience  in  dealing  with  the  manv  legal  questions 
that  arise  in  an  ordinary  assurance  office.  I  need  hardly  say 
that  I  have  no  intention  of  discussing,  even  in  the  barest 
outline,  the  law  relating  to  life  assurance  in  its  entirety. 
Much  general  information  on  the  better  known  aspects  of  the 
subject  can  so  easily  be  obtained  from  text-books  that  it  would 
be  wasting  your  time  to  discuss  them  now.  My  object  is 
rather  to  deal  with  those  points  on  which  it  is  difficult  or,  in 
some  cases,  impossible,  to  find  any  direct  information  in  the 
ordinary  legal  text-books,  but  which  nevertheless  arise,  not 
infrequently,  in  practice.  Kven  this  limitation  is  not 
sufficient  however,  for  many  points  which  would  fairly  come 
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in  this  category  have  already  been  fullv  discussed  at  this 
Institute,  notably  in  the  paper  read  by  Mr.  William  Kent 
Lemon,  in  February,  180,1,  and  in  the  discussion  which 
followed.  Such  points  I  do  not  propose  to  refer  to  on  this 
occasion,  except  where  fresh  light  has  been  thrown  upon  the 
matter  since,  or  where,  in  one  or  two  instances,  it  has  seem<V. 
necessary  to  do  so  in  order  to  give  a  certain  completeness  u 
the  treatment  of  some  portion  of  my  subject.  I  feel  it  neces- 
sary that  I  should  call  your  attention  to  these  limitations  tha: 
I  have  imposed  upon  mvself,  in  anticipation  of  the  criticism 
that  many  legal  points  of  great  importance  have  been  left 
wholly  untouched  by  me.  1  may  add,  also,  that  the  methods 
suggested  in  some  few  instances  will  not  necessarily  be  thosr 
that  might  seem  to  be  best  from  a  strictly  legal  point  of  view. 
There  are,  however,  many  cases  which,  if  treated  from  that 
point  of  view,  would  involve  an  immense  amount  of  trouble 
and  no  little  expense  to  the  parties  concerned,  but  which  can 
be  treated  in  a  far  simpler  manner  if  the  company  is  prepared 
to  waive  some  portion  of  its  legal  rights  in  the  matter  of  title, 
and  this  can  frequently  be  done  without  incurring  any 
appreciable  risk.  Such  questions  as  these  are  essentially 
those  which  come  before  the  Actuary  and  Manager  for 
decision,  even  though,  in  the  first  instance,  the  matter  may 
have  been  submitted  to  the  company's  legal  advisers.  The 
latter  can  onlv  show  what  title  the  company  is  entitled  to 
demand,  but  it  is  for  the  Actuarv,  balancing  the  risk  run 
against  the  gain  in  reputation  to  the  company  for  the  prompt 
settlement  of  its  claims,  to  decide  what  must  be  insisted  upon 
and  how  much  may  be  waived. 

A  secondary  end  to  be  gained  by  such  a  paper  as  this  is 
bring  to  light,  in  the  discussion,  differences  of  practice 
between  offices  on  certain  points,  and  perhaps,  as  a  result,  to 
assist  in  bringing  about  that  uniformity  of  practice  which  is 
greatly  to  be  desired  ;  and  if  it  should  appear  that  many  offices 
have  experienced  some  grave  defect  in  the  present  law  on 
any  point,  such  common  experience  may  lead  to  united  action 
on  their  part,  and  so  effect  a  change  in  the  law.  A  recent 
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case  in  point  is  to  be  found  in  the  Life  Assurance  Companies' 
(Payment  into  Court)  Act,  1896. 

MORTGAGES. 

The  commonest  legal  questions  that  arise  in  the  ordinary 
routine  of  the  chief  office  of  a  life  assurance  company  are 
probably  those  in  connection  with  mortgages.  It  has  been 
before  remarked  how  soon  after  its  issue  a  policy  becomes 
the  subject  of  an  assignment  of  some  form  or  another,  and 
:his  tendency,  so  far  from  showing  anv  decrease,  seems  to 
be  increasing  even  more  rapidly  than  life  assurance  itself. 
Such  a  tendency  is  not  to  be  wondered  at,  for,  apart  from 
the  fact  that  a  policy  of  assurance  forms  an  admirable  security 
for  the  amount  of  its  surrender-value,  and  that  the  latter  is 
continually  increasing,  there  are  manv  cases  arising  in 
ordinary  commercial  transactions  in  which  a  policy  affords 
exactly  the  security  needed.  For  instance,  a  bank  may  have 
perfect  confidence  in  the  ability  and  integrity  of  a  customer, 
and  be  satisfied  that,  as  long  as  he  lives,  his  personal  security 
will  be  sufficient.  If.  however,  as  is  often  the  case,  the 
value  of  the  business  depends  mainly  upon  its  owner,  the 
security  may  vanish  with  his  life,  and,  under  such  circum- 
stances, the  personal  guarantee  and  a  life  policy,  together, 
furnish  the  bank  with  a  completely  satisfactory  security. 
That  this  is  the  view  taken  in  many  instances  may  be 
gathered  from  the  fact  that,  in  perhaps  the  majority  of  cases, 
when  the  mortgagee  surrenders  the  policy  on  account  of 
default,  it  is  found  that  the  surrender-value  forms  but  a  small 
portion  of  the  debt  due. 

Notice  of  Assignment. 

The  first  question  that  naturally  suggests  itself  in  connec- 
tion with  assignments  is  that  of  notice,  and  one  or  two 
practical  difficulties  that  often  arise  in  connection  therewith 
may  be  referred  to.  Notice  of  a  deed  of  assignment  is  some- 
times given  to  an  office,  and  on  subsequent  dealings  w7ith 
the  policy,  it  is  stated  that  the  transaction  was  not  carried 
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out,  and  that  no  such  deed  was  executed.  Where  the  notice 
is  of  recent  date,  no  particular  difficult}'  will  arise  as  a  rule, 
it  being  usually  possible  to  obtain  a  letter  from  the  party 
giving-  such  notice  certifying  that  the  deed  in  question  never 
existed.  Such  a  letter  could  safely  be  accepted,  and  the 
title  to  the  policy  treated  as  if  the  notice  in  question  had  never 
been  given.  The  matter  is  not,  however,  so  simple  as  this 
in  every  case,  as  it  sometimes  happens  that  the  notice  was 
given  twenty  or  thirty  years  ago,  and  it  is  now  impossible 
to  trace  the  person  giving  such  notice.  In  such  a  case,  the 
only  safe  course  open  to  the  company,  apart  from  the  pay- 
ment of  the  monev  into  Court,  is  to  take  a  statutory*  declaration 
setting  forth  the  facts  as  to  the  transaction,  and  then,  on  the 
person  otherwise  entitled  to  the  policy  producing  it,  and  fur- 
nishing the  companv  with  a  good  indemnity- ,  the  amount  of 
claim  or  surrender- value  can  be  paid  with  but  little  risk,  and 
this  is  the  method  which  is  generallv  adopted  under  the 
circumstances.  If,  however,  the  applicant  is  unable  to 
produce  the  policy,  this  plan  is  hardly  advisable,  and  it  wiT 
be  better  to  pay  the  amount  into  Court. 


Absence  of  Re-assignment. 

A  closelv  analogous  ease  t;>  this  is  that  in  which  notice  is 
given  and  the  polio v  actually  assigned,  but  on  the  debt  being 
paid  off  no  re-assignment  is  taken,  and  the  original  mortgagee 
has  died  or  disappeared.  Such  a  case  came  under  my  notice 
a  short  time  ago,  in  which  the  original  notice  was  given  some 
forty  vears  before,  and  several  transactions  with  the  policy 
had  taken  place  since.  The  charge,  of  which  notice  had  been 
given,  had  been  cleared  off,  it  was  stated,  within  a  year  or 
two  of  its  creation,  but  no  re-assignment  had  been  taken,  and 
no  trace  of  the  original  mortgagee  could  be  found.  In  such 
a  case,  if  the  policy  can  be  produced  by  a  person  whose  title, 
apart  from  the  transaction  referred  to,  is  complete,  the  matter 
may  be  fairly  dealt  with  in  the  same  way  as  that  suggested 
\\here  no  deed  had  been  executed,  that  is,  by  taking  a 
statutory  declaration  and  indemnity.  In  this  case,  howe\ 


22 


the  declaration  should  contain  a  statement,  if,  as  is  usually 
the  case,  the  original  assignment  deed  cannot  he  produced, 
that  the  missing  deed  was  properly  stamped.  If  the  trans- 
action is  of  recent  date,  or  the  missing  deed  is  known  to  have 
been  unstamped  or  insufficiently  stamped,  the  safest  course 
would  seem  to  he  for  the  company  to  pav  the  amount  into 
Court. 

Can   notice  of  assignment   be   cancelled  ? 

Another  question  that  arises  in  connection  with  notices  of 
assignment  is  as  to  whether,  when  notice  of  a  deed  has  once 
been  given,  it  can  he  cancelled  by  the  person  giving  it,  or 
whether  such  a  deed  must  always  remain  as  part  of  the  titler 
and  be  required  in  any  future  dealings  with  the  policy.  The 
way  in  which  such  a  case  frequently  arises  in  practice  is  when 
the  original  deed  has  not  been  stamped  within  the  proper 
time,  and  in  order  to  get  over  the  difficulty,  a  fresh  deed  is 
executed.  An  instance  of  this  occurred  recently,  in  which 
notice  was  given  of  a  mortgage  in  favour  of  a  bank,  and 
shortly  afterwards,  a  letter  was  received  stating  that  the  deed 
in  question  had  been  cancelled,  and  withdrawing  the  notice 
already  given.  At  the  same  time,  notice  was  given  of  a 
new  deed  between  the  same  parties,  and  it  was  made  apparent 
that  the  reason  of  this  action  was  that  the  first  deed  had  not 
been  stamped  within  the  time  allowed.  It  is  clear,  in  view 
of  the  opinion  taken  by  the  Life  Offices  Association  in  1890, 
that  this  would  be  an  evasion  of  the  Stamp  Act,  and  that  the 
only  proper  course  to  be  adopted  was  to  have  the  original 
deed  duly  stamped,  and  the  penalty  paid.  As,  however, 
a  second  deed  had  been  executed,  and  notice  thereof  given, 
this  latter  had  also  to  be  stamped,  and  henceforth  both  deeds 
formed  part  of  the  title  to  the  policy.  It  would  seem,  there- 
fore, that  apart  from  the  question  as  to  whether  the  company 
would  be  protected  bv  the  Act  of  icS67,  as  being  without 
notice  of  a  transaction,  of  which  the  notice  had  been  cancelled, 
it  should  require  to  see  any  deeds  of  which  it  had  a  record, 
in  order  to  satisfy  itself  that  they  were  properly  stamped.  A. 
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different  course  to  that  indicated  above  has,  however,  some- 
times been  pursued  under  similar  circumstances.  On  such 
a  case  arising,  application  was  made  to  the  Inland  Revenue 
authorities  by  the  mortgagee,  asking  that  the  notice  of  the 
mortgage  deed  first  executed  might  be  cancelled  by  the 
Assurance  Company,  as  it  had  not  been  stamped  within  the 
proper  time.  In  reply,  a  letter  was  received  from  Somerset 
House,  stating  that,  as  far  as  they  were  concerned,  they  had 
no  objection  to  the  Company  expunging  from  their  books 
the  recorded  notice  of  the  assignment,  and  that  no  claim  for 
duty,  or  penalty,  in  respect  of  such  assignment  would  be 
raised.  This,  of  course,  is  not  to  be  taken  as  a  general 
sanction  to  such  a  practice,  but  only  as  showing  that  in  any 
particular  case,  upon  the  presentation  of  a  proper  memorial, 
setting  forth  the  facts,  the  Inland  Revenue  authorities  may 
be  prepared  to  forego  any  penalty  that  may  be  incurred  by 
the  cancelling  of  a  notice  of  assignment  under  such  circum- 
stances. Tn  the  instance  to  which  I  have  here  referred,  the 
Assurance  Companv  acted  upon  the  authority  given,  and 
treated  the  case  as  if  the  original  deed  had  never  existed. 

Re-assignments. 

Reference  has  been  made  incidentally  to  the  absence  of 
deed  of  re-assignment,  and  this  is  one  of  the  commonest 
defects  in  title  occurring  in  practice,  more  particularly  with 
policies  of  comparatively  small  amount.  Jf  the  transaction 
is  a  large  one,  it  is  probable  that  the  matter  will  pass  through 
the  hands  of  the  solicitors  of  the  parties,  but  where  it  is  only 
a  small  transaction  this  expense  is  not  likely  to  be  incurred, 
and  in  such  a  case,  the  mortgagor,  on  payment  of  the  mort- 
gage debt  and  interest,  is  usually  satisfied  with  a  receipt  for 
the  money  so  paid  and  the  return  of  the  policy.  I  am  not 
sure  that  assurance  companies  are  not  themselves  to  blame 
to  some  extent,  for  such  defects  in  title,  as,  in  granting  loans 
on  their  own  policies  by  way  of  equitable  mortgage,  they  do 
not,  usually  execute  a  re-assignment  when  the  loan  is  paid 
off,  but  simply  give  a  receipt  for  the  amount  and  hand  back 
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the  policy.  \Yhen  the  mortgage  is  by  deed,  or  the  policy 
has  been  actually  assigned  to  the  mortgagee,  it  is  usual  to 
insist  upon  a  formal  re-assignment,  though,  if  from  excep- 
tional circumstances,  it  is  difficult  or  impossible  to  obtain 
this,  payment  would  generally  be  made  on  the  production  of 
satisfactory  evidence  showing  that  the  debt  had  been  dis- 
charged. If  the  mortgage  is  only  an  equitable  one,  a  proper 
re-assignment  would  appear  to  be  the  exception  rather  than 
the  rule  and  evidence  that  the  debt  had  been  cleared  off,  such 
as  a  receipt  and  a  letter  from  the  mortgagee  stating  that  he 
had  now  no  claim  on  the  policy,  would  probably  be  accepted 
in  every  case  in  lieu  of  re-assignment.  In  accepting  such 
evidence  in  place  of  a  proper  deed,  the  company  will  not,  of 
course,  render  itself  liable  to  a  penalty  under  the  Stamp  Act, 
as  the  special  clauses  referring  to  the  stamping  of  assign- 
ments of  policies  only  apply  to  documents  that  have  had  an 
existence,  and  not  to  deeds  which  have  never  been  executed 
and  which  the  company  mav  agree  to  dispense  with. 

Payment   to  Mortgagee. 

\Ye  can  now  consider  the  case  in  which  the  mortgagee  of 
a  policy  applies  for  the  payment  of  the  sum  assured,  the 
surrender-value,  or  the  cash  value  of  the  bonus.  If  the  mort- 
gage is  under  seal,  and  is  in  order  in  other  respects,  no 
difficulty  .-irises  with  regard  to  the  payment  of  the  sum 
assured,  as  under  Section  22  of  the  Conveyancing  Act,  1881, 
the  mortgagee  has  power  to  give  a  good  receipt  for  any  money 
arising  under  his  security,  in  which  category  the  policy- 
monev  manifestly  comes.  Some  alarm  was  created  on  the 
subject  a  few  months  ago  by  the  decision  of  the  Court  of 
Appeal  in  th<-  case  of  Jeffrey  v.  Sayles  (L.R.  1896,  i  Ch.  i), 
in  which  it  was  held  that  a  trustee  could  not  be  compelled  to 
pay  over  the  whole  fund  to  the  first  mortgagee,  but  could 
distribute  it  according  to  the  rights  of  the  various  parties 
entitled  to  share  in  the  fund.  Upon  this  decision  some  com- 
panies altered  their  practice,  and  declined  to  pay  to  the 
mortgagee  without  the  concurrence  of  the  personal  represen- 
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tative  of  the  mortgagor  in  the  receipt.  The  better  opinion 
seems  to  be,  however,  that  there  is  no  necessity  for  anv  such 

»• 

alteration  in  practice,  and  that  the  mortgagee's  receipt  per- 
fectly discharges  the  company.  It  is  difficult,  indeed,  to 
come  to  any  other  conclusion  in  view  of  the  very  clear  and 
explicit  declaration  in  the  clause  of  the  Act  of  iSSi,  to  which 
I  have  referred. 


Payment   under   Equitable   Mortgage, 

A  point  on  which  there  is  a  greater  difference  of  opinion 
is  as  to  whether  a  good  discharge  can  be  given  for  the  policy- 
monev  by  a  mortgagee  whose  securitv  is  an  equitable  mort- 
gage, or  an  assignment  by  way  of  mortgage  under  hand  only. 
Equitable  mortgages  arise  in  one  of  two  ways.  Either  the 
mortgagor  has  nothing  but  an  equitable  interest  to  convey, 
.as  in  the  case  of  a  "  cestui  que  trust,"  and  of  a  second  mort- 
gage when  the  first  is  by  deed;  or  the  document  is  in  a  form 
recognized  only  by  equity,  as  when  a  simple  form  of  charge 
under  hand  only  is  used,  or  the  mortgage  is  merely  by  deposit 
of  the  policy.  It  is  with  the  latter  class  of  equitable  mort- 
gages that  we  are  now  concerned,  and  in  dealing  with  such 
there  appears  to  be  a  considerable  difference  both  in  opinion 
and  practice.  Some  offices  hold  that,  in  the  case  of  a  claim 
.under  such  circumstances,  the  signature  of  the  personal 
representative  of  the  mortgagor  is  necessary,  as  well  as  that 
of  the  mortgagee,  and  insist  upon  having  it,  but  as  the 
powers  contained  in  Section  22  of  the  Act  of  1881  are  not 
•  •xpresslv  limited  to  mortgages  under  seal,  as  is  the  case  in 
Section  19,  many  hold  that  the  words  "mortgage"  and 
"  mortgagee  "  must  be  taken  in  the  very  wide  sense  of  the 
definitions  contained  in  Section  2,  Sub-section  6.  Some 
offices,  taking  this  view,  pay  the  policy-money  to  the  equit- 
able mortgagee  on  his  receipt  alone  and  appear  to  be  perfectly 
.safe  in  so  doing.  The  point  is  of  considerable  importance 
owing  to  the  fact  that  many  banks,  when  making  an  advance 
on  a  policy  or  accepting  it  as  partial  security  for  a  current 
account,  do  so  by  way  of  equitable  mortgage, 
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Surrender  by   Mortgagee. 

Some  slightly  different  points  arise  when  the  application 
is  not  for  the  policy-money  but  for  the  surrender- value.  If 
the  mortgage  is  under  seal,  the  mortgagee  can  exercise  his 
power  of  sale  on  default  being  made,  and  there  can,  I  think, 
be  no  doubt  that  under  Section  21,  Sub-section  2,  of  the 
Conveyancing  Act,  1881,  it  a  proper  conveyance  were  used, 
there  would  be  no  necessity  to  shew  in  any  way  that  the 
power  of  sale  was  exercisable,  except  that  in  the  deed  it  should 
be  expressly  slated  that  the  conveyance  was  made  in  exercise 
of  the  power  of  sale.  As,  however,  it  is  not  the  practice  of 
an  assurance  com  pan  v  to  take  anything  but  a  receipt  for  the 
surrender-value  in  such  cases,  it  is  usual  to  require  the  mort- 
gagee to  show,  by  statutory  declaration,  that  default  has  been 
made.  It  is  not  easv  to  see,  however,  that  the  position  of 
the  company  is  much  improved  by  the  production  of  such  a 
declaration— at  least,  as  far  as  the  mortgagor  is  concerned; 
and  if  it  be  decided  to  dispense  with  a  formal  conveyance, 
it  would  seem  to  be  quite  sufficient  that  the  mortgagee,  on 
applying  for  the  surrender-value,  should  state  that  he  did  so 
in  exercise  of  the  power  of  sale  conferred  bv  the  Act.  This 
power  of  sale  arises  (a]  when  the  mortgage-money  has  been 
railed  in  and  remains  unpaid  for  3  months,  (b)  when  the 
interest  is  in  arrears  for  2  months,  or  (c)  when  a  breach  of 
some  provision,  contained  in  the  deed  or  in  the  Conveyancing 
Act,  has  been  committed.  It  must,  however,  be  borne  in 
mind  that  where  the  deed  confers  powers  of  sale,  more 
extensive  than  those  conferred  by  the  Act,  the  former  will 
over-ride  the  latter.  It  may  be  noted  in  reference  to  the  third 
form  of  default,  that  when  the  mortgage  of  a  policy  contains 
a  covenant  for  the  payment  of  premiums  by  the  mortgagor, 
as  is  often  the  case,  the  non-payment  of  the  premiums  will 
constitute  a  good  ground  for  the  exercise  of  the  power  of 
sale.  In  such  a  case,  when  the  policv  is  lapsed,  the  Company 
has,  in  its  own  books,  sufficient  evidence  of  default,  and  need 
not,  therefore,  call  upon  the  'mortgagee  to  furnish  such 
evidence,  even  if  it  is  accustomed  to  do  so  in  other  cases. 
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Statutory  Powers  of  Sale  limited  to  Mortgages  under  Seal. 

The  provisions  of  the  Conveyancing  Act  as  to  power  of 
sale  on  default  or  breach  of  covenant  are,  however,  expressly 
limited  to  mortgages  under  seal ;  and  when,  therefore,  appli- 
cation is  made  for  the  surrender-value  by  a  mortgagee  whose 
security  is  under  hand  only,  it  cannot  be  safely  paid  without 
the  concurrence  of  the  mortgagor,  unless  the  document 
creating  the  charge  contains  an  express  provision  conferring 
ihe  statutory  or  other  powers  of  sale.  As  I  have  already 
indicated,  equitable  mortgages  and  assignments  by  way  ot 
mortgage  under  hand  only,  derive  much  of  their  importance, 
as  far  as  assurance  companies  arc  concerned,  from  the  fact 
that  these  are  forms  of  security  largely  used  by  banks  in 
advancing  upon  policies;  and,  although  one  would  naturally 
think  that  such  institutions  would  take  every  possible  pre- 
caution that  common  prudence  or  legal  advice  could  suggest, 
to  completely  secure  themselves,  it  is,  nevertheless,  a  fact 
that  a  number  of  banks  neglect  to  insert  in  their  form  of 
charge  any  provision  for  sale  or  surrender  on  default. 

Assignments  absolute  in  Form,  but  intended  as  Mortgages. 

In  some  instances  this  is  due  to  the  fact  that  the  assignment 
is  in  the  form  given  in  the  Schedule  to  the  Act  of  1867,  which 
is,  in  appearance,  an  absolute  assignment.  It  is  the  practice 
of  manv  banks  to  stamp  their  security  for  the  face  value  of 
the  policy,  and  not  for  the  real  consideration.  When  this 
is  done,  and  the  deed  is  absolute  in  form,  it  is  often  impossible 
to  tell  whether  it  is  intended  to  be  stamped  as  an  absolute 
assignment  for  the  actual  consideration  shown,  or  as  a  mort- 
gage on  the  basis  of  the  sum  assured,  the  actual  stamp  being 
sufficient  for  either  case.  Under  such  circumstances  it  might 
be  contended  that  the  assurance  company  could  get  a  complete 
discharge  for  the  surrender-value  from  the  bank,  on  the 
ground  that  the  latter  showed  an  absolute  title  to  the  policy. 
It  seems  more  probable,  however,  that  a  principle,  analogous 
to  that  involved  in  the  case  of  the  Karl  of  Sheffield  v.  London 
Joint  Stock  Bank  (L.R.  i^  Ap.,  Ca.  333)  would  be  held  to  be 


applicable,  and  that,  from  the  nature  of  a  bank's  business, 
the  assurance  company  should  gather  that  the  assignment 
was  only  by  way  of  mortgage  and  not  absolute.  It  would 
seem,  therefore,  that  when  a  bank  applies  for  the  surrender- 
value  under  a  document  that  is  under  hand  only,  and  there 
is  no  express  power  of  sale,  the  concurrence  of  the  mortgagor 
must  be  obtained  whether  the  document  is  absolute  in  form 
or  not. 

Payment   of  Bonus   to   Mortgagee. 

There  remains  to  be  considered  the  case  in  which  applica- 
tion is  made  by  the  mortgagee  to  surrender  the  bonus  for 
cash.  In  the  few  instances  in  which  the  bonus  is  declared 
in  cash,  and  is  payable  as  such,  unless  the  policyholder 
expressly  requests  that  it  may  be  applied  as  reversion  or 
reduction  of  premium,  it  would  appear  that  the  mortgagee 
could  give  a  good  discharge  for  it  as  money  arising  under 
his  security,  and  this,  as  already  indicated,  is  held  by  many 
to  apply  whether  the  mortgage  is  under  seal  or  under  hand 
only.  In  the  more  usual  case,  however,  where  the  bonus 
is  declared  as  reversion,  the  surrender  of  the  bonus  by  the 
mortgagee  would  amount  to  the  sale  of  a  portion  of  his 
security,  and  unless  default  has  been  made,  or  his  deed 
confers  special  powers,  he  has  no  right  to  do  this.  If,  how- 
ever, his  mortgage  is  under  seal,  and  default  has  been  made, 
he  has  power  under  Section  ig  of  the  Conveyancing  Act  to 
sell  the  mortgaged  propertv  or  anv  part  thereof,  and  can 
therefore  surrender  the  bonuses,  leaving  the  policy  still  in 
force.  Of  course,  whatever  precautions  are  adopted  by  the 
assurance  companv  as  to  the  exercise  of  power  of  sale  in 
the  case  of  the  surrender  of  a  policv  will  also  be  applicable 
here.  One  useful  application  of  this  method  of  surrendering 
the  bonuses  will  arise  when  there  is  a  covenant  on  the  part 
of  the  mortgagor  to  pay  the  premiums.  In  such  a  case,  the 
non-payment  of  the  premiums  will  constitute,  as  we  have 
seen,  a  sufficient  ground  for  exercising  the  power  of  sale, 
and  the  mortgagee,  if  he  wishes  to  keep  the  policy  on  foot,  can 
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arrange  with  the  assurance  company  that  if  the  premium  is 
not  paid  within  the  days  of  grace,  then  immediately  at  the 
expiration  of  that  time,  a  sufficient  portion  of  the  bonus  shall 
be  surrendered  to  pay  the  premium  due,  the  mortgagee's 
receipt  being,  under  the  circumstances,  a  sufficient  discharge 
to  the  company.  The  mortgagee  has  the  right  to  pay  any 
premiums  necessary  to  keep  the  policy  in  force,  and  add  any 
amounts  so  paid  to  the  principal,  even  though  there  be  no 
special  covenant  authorizing  him  to  do  so;  but,  in  spite  of 
this  power,  it  will  often  be  found  more  convenient  to  adopt 
the  method  of  surrendering  the  'bonus  above  referred  to. 
Apart  from  these  somewhat  exceptional  cases,  the  surrender 
of  any  portion  of  the  bonus  can  only  be  allowed,  with  safety, 
on  the  joint  receipt  of  the  mortgagor  and  mortgagee. 

BANKRUPTCY. 
Summary  Administration. 

The  next  cases  I  propose  to  consider  are  those  arising 
connection  with  bankruptcy.  These  usually  occur  in  one 
of  three  wavs  :  (a)  the  bankruptcy  of  the  policvholder ;  (b)  the 
bankruptcy  of  the  mortgagor  of  a  policy;  (r)  the  assignment 
by  the  policyholder  of  his  property  to  a  trustee  for  the  benefit 
of  his  creditors.  All  these  are  common  cases  in  practice, 
and  all,  except  perhaps  the  first  named,  present  features 
worthy  of  note.  In  the  first  case,  as  you  are  aware,  on  the 
policyholder  being  adjudged  bankrupt,  the  policy  will  imme- 
diately vest  in  the  Official  Receiver,  and  remain  so  vested 
until  the  appointment  of  a  trustee  bv  the  creditors,  and,  until 
such  appointment,  his  receipt  will  be  a  good  discharge  to 
the  company  for  any  payments  under  the  policy.  It  is  not 
usual,  however,  for  the  Official  Receiver  to  attempt  to  realize 
such  securities  as  life  policies  in  ordinary  bankruptcy  cases, 
there  being  as  a  rule  no  reason  for  immediate  realization; 
and  the  application  will  therefore  usually  come  from  the 
trustee.  The  title  to  be  shown  by  the  latter  will  consist  of 
the  order  of  adjudication,  and  the  Board  of  Trade  certificate 


; he  appointment  of  trustee,  and  office  copies  of  these 
documents  should  be  retained  by  the  company.  It  may  be 
noted  that  the  Official  Receiver  cannot  act  as  trustee,  except 
in  the  following  cases  :  (i)  until  a  trustee  is  appointed; 
(2)  during  any  vacancy  in  the  office  of  trustee;  (3)  after  the 
release  of  the  trustee ;  and  (4)  in  small  bankruptcies.  In  these 
so-called  small  bankruptcies,  that  is,  where  the  estate  does 
not  exceed  in  value,  £300,  a  different  form  of  procedure  may 
be  adopted,  known  as  Summary  Administration.  In  such 
cases,  on  the  Official  Receiver  reporting  to  the  Court  that 
the  property  of  the  debtor  is  not  likely  to  exceed  ^300,  an 
order  for  Summary  Administration  will  be  made,  under  which 
the  Official  Receiver  will  act  as  trustee,  and  proceed  to  wind 
up  the  estate  as  quickly  as  possible.  Under  such  circum- 
stances, the  title  to  be  shown  by  the  Official  Receiver,  on 
applying  for  any  payment  under  the  policy,  will  consist  of 
the  order  of  adjudication  and  order  for  Summary  Adminis- 
tration. As,  however,  the  creditors  have  still  power,  at  any 
time  by  a  special  resolution,  to  appoint  some  person  as  trustee, 
oilier  than  the  Official  Receiver;  it  is  usual  to  ask  for  a  letter 
from  the  latter,  stating  that  no  one,  other  than  himself,  has 
been  so  appointed. 

Courses  open  to  Mortgagee  on  Bankruptcy  of  Mortgagor. 

In  the  case  of  the  bankruptcy  of  the  mortgagor  of  a  policy, 
four  courses  are  open  to  the  mortgagee.  He  may  (i)  rely 
upon  his  security,  if  the  surrender-value  exceeds  the  mortgage 
debt;  (2)  realize  his  security  and  prove  for  the  balance  of 
the  debt;  (3)  give  up  his  security  and  prove  for  the  whole 
debt;  or  (4)  he  may  value  his  security  and  prove  for  the 
balance.  In  the  first  of  these  cases  the  situation  remains 
practically  unaffected  by  the  bankruptcy,  except  that  where 
the  mortgage  deed  contains  a  minimum  limit  to  the  duration 
of  the  mortgage,  such  limit  will  be  removed -by  the  bankruptcy 
of  the  mortgagor.  In  the  second  case  the  procedure  will 
be  the  same  as  that  already  described  with  regard  to  the 
surrender  of  a  policv  bv  the  mortgagee.  In  the  third  case 
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the  policy  will  be  re-assigned  by  the  mortgagee  to  the  trustee, 
who  will  then  be  able,   on   the  production   of  the  mortgage 
deed  and  re-assignment  and  his  title  as  trustee,  to  deal  with 
the  policy  in  any  way.       The  fourth  case,  however,  presents 
somewhat  greater  difficulty.       The  Bankruptcy  Act,  1883,  in 
the  second  Schedule,  after  providing  that  the  trustee  may, 
at  any  time,  redeem  the  security  on  payment  to  the  creditor 
of  the  assessed  value,  or  may  require  it  to  be  offered  for  sale, 
goes    on    to    state,    in    Section    12    of    that    Schedule,    Sub- 
section (c),  "  Provided  that  the  creditor  may,  at  any  time,  by 
1  notice  in  writing,  require  the  trustee  to  elect  whether  he  will 
;'or  will  not  exercise  his  power  of  redeeming  the  security  or 
'  requiring  it  to  be  realized  ;  and  if  the  trustee  does  not,  within 
'  six  months  after  receiving  the  notice,  signify  in  writing  to 
'  the  creditor  his  election  to  exercise  the  power,  he  shall  not 
'  be  entitled  to  exercise  it;  and  -the  equity  of  redemption,  or 
'  any  other  interest  in  the  property  comprised  in  the  security 
'  which  is  vested  in  the  trustee,  shall  vest  in  the  creditor,  and 
"the  amount  of  his  debt  shall  be  reduced  bv  the  amount  at 
'  which  the  security  has  been  valued."       From  this  it  appears 
that  the  trustee  will  retain  his  right  to  redeem  the  securitv  at 
the  assessed  value  until  lie  has  been  challenged  to  make  his 
election  as  to  whether  he  will  or  will  not  exercise  it,  and  has 
either  directly,  or  by  default,  abandoned  it.       If,  therefore. 
he  is  not  thus  challenged,  and  ultimatelv  the  security  becomes 
greatly  increased  in  value,  as  for  instance,  bv  the  death  of 
the  life  assured,  the  trustee  can  redeem  it  at  its  assessed  value 
on    payment,    in   addition,    of   interest,    premium,   and   other 
necessary  expenses  incurred  by  the  mortgagee  (ex  pcirte  King, 
20  L.  R.  Eq.  273,  Bolton  v.  Ferro,  14  C.  D.,   171)-      If*  how- 
ever, the  trustee  is  challenged  to  state  whether  he  will  or  will 
not  redeem  the  security,  and  he  does  not  exercise  the  right 
within  six  months,  the  entire  interest  in  the  security  will  vest 
in  the  mortgagee,  and  if  the  subject  of  the  mortgage  is  a 
life  policy,  the  assurance  company  can  safely  treat  the  mort- 
gage as  if  it  were  an  absolute  assignment  and  the  mortgagee 
as  the  sole  owner  of  the  policy,  and  this  view  is  acted  upon 
by  many  offices,  if  not  by  all.       Tf  the  trustee  has  directly 
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renounced  his  right  of  redemption,  there  is  no  difficulty,  as 
the  onlv  title  required  in  that  case  by  the  mortgagee,  to 
enable  him  to  deal  in  anv  wav  with  the  policy,  will  be  his 
mortgage  deed,  office  copies  of  the  order  of  adjudication  and 
appointment  of  trustee,  and  a  letter  from  the  latter  disclaiming 
any  intention  of  redeeming  it.  AYhen  redemption  has  been 
abandoned  by  default,  that  is,  when  the  mortgagee  calls  upon 
the  trustee  to  deride  whether  he  will  exercise  his  power  of 
redemption,  and  the  latter  takes  no  action  in  the  matter  for 
six  months,  the  title  would  be  the  same  as  in  the  preceding 
case,  except  that  in  lieu  of  the  letter  from  the  trustee,  a 
statutory  declaration  should  be  made  by  the  mortgagee  setting 
forth  that  the  requirements  of  the  Bankruptcy  Act,  referred 
to  above,  had  been  complied  with.  It  may  be  noted  that, 
under  the  circumstances  here  considered,  a  document  only 
bearing  the  stamp  for  a  mortgage  becomes  a  valid  and 
properly  stamped  absolute  assignment. 

Assignment   for   Benefit   of  Creditors. 

In  the  case  where  a  policyholder  assigns  his  property  to 
i\.  trustee  for  the  benefit  of  his  creditors,  the  chief  point  to  be 
noticed  is  that  under  Section  4,  Sub-section  (a),  of  the  Bank- 
ruptcy Act,  iSS,;,  such  an  assignment  is  an  act  of  bankruptcy, 
and  any  creditor  who  has  not  concurred  can  avail  himself  of 
it  to  have  the  assignor  adjudged  bankrupt.  If  this  be  done, 
the  title  of  the  trustee  in  bankruptcy  who  may  be  appointed 
will  not  be  limited  by  the  date  of  his  appointment,  or 
even  by  the  date  of  the  receiving  order  or  adjudica- 
tion, but  will  relate  back  to  the  time  of  the  commission 
of  the  act  of  bankruptcy  on  which  the  receiving  order 
or  adjudication  is  made.  It  is,  of  course,  practically  impos- 
sible for  an  assurance  company,  when  called  upon  to  consider 
the  title  of  a  trustee  based  on  such  a  deed,  to  ascertain  whether 
or  not  every  creditor  has  concurred  in  it,  and  under  these 
circumstances  it  is  necessary  to  postpone  any  payment  to 
such  trustee  until  three  months  have  elapsed  from  the  date 
of  the  deed.  Any  payment  can  then  safely  be  made  as,  by 
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Section  6,   Sub-section   (r),   of  the  same  Act,   a  bankruptcy 
petition  can  only  be  presented  in  respect  of  an  act  of  bank- 
ruptcy which  has  occurred  within  three  months  of  the  presen- 
tation of  the  petition.       The  doctrine  of  the  relation  back  of 
the  title  of  the  trustee  in  bankruptcy  does  not  apply,  provided 
the  transaction  takes  place  before  a  receiving  order  is  made, 
and  the  party  to  the  transaction,  other  than  the  debtor,  has 
no  notice  gf  any  available  act  of  bankruptcy  committed  by  the 
debtor  before  that  time.       This  exception  is,  however,  of  no 
use  in  the  case  we  have  been  considering,  as  the  title  pro- 
duced by  the  trustee  is  itself  an  available  act  of  bankruptcy 
In  passing,  it  may  be  noticed  that  such  an  assignment  as   f 
have  here  referred  to,  must  be  registered  as  a  Bill  of  Sale, 
and  stamped  with  2\.  6d.  in  connection  therewith.       It  must 
also  bear  a  IOA*.  stamp,  and  a  further  one  representing  the  ad 
valorem  dutv  of  i.v.  per  /,"ioo,  payable  on  the  actual  value  of 
the  estate  conveyed.       As  this  latter  value  is  unknown  to  the 
assurance  company,  it  is  impossible  to  check  the  sufficiency 
of  the  third  portion  of  the  stamp  duty  paid  without  making 
further  enquiry,   but   provided  the  lirst  and  second  portions 
are  correct,  it  is  usual  to  assume  that  the  third  portion  is  also 
correct,  and  to  pass  the  deed  as  properly  stamped.       It  must 
be  remembered  that  the  deed  of  assignment   here  discussed 
is  a  debtor's  private  deed  of  arrangement,  and  must  be  dis- 
tinguished from  one  made  under  the  sanction  of  the  Court, 
after  a  receiving  order  has  been  made.        In  this  latter  case, 
if  a  majority  in  number  and  three-fourths  in  value  of  all  the 
creditors  who  have  proved,  resolve  to  accept  the  proposal,  it 
will,  when  approved  by  the  Court,  be  binding  on  all  of  them. 

Administration  in  Bankruptcy  of  Estate   of  person  dying 
Insolvent. 

Another  case  to  be  noticed  before  leaving  the  subject  of 
bankruptcy  is  that  in  which  a  man  is  found  to  be  insolvent 
at  the  time  of  his  death.  Under  the  Act  of  1883,  a  creditor 
of  a  deceased  debtor  whose  debt  would  have  been  sufficient 
to  support  a  bankruptcy  petition  against  such  debtor  had  he 
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been  alive,  may  now  present  to  the  Court  a  petition  for  the 
administration  of  the  estate  according  to  the  law  of  bank- 
ruptcy, and  the  Court,  on  being  satisfied  as  to  the  insufficiency 
>>f  the  estate  to  pav  the  debts,  will  make  the  necessary  order. 
Such  an  order  will  operate  in  the  same  wav  as  an  order  of 
adjudication,  and  will  over-ride  probate  or  letters  of  adminis- 
tration if  either  of  these  has  already  been  granted.  If,  there- 
fore, an  assurance  company  has  notice  that  such  an  order 
has  been  made,  the  title  to  be  produced  will  not  be  the 
ordinary  grant  of  representation,  but  the  order  for  adminis- 
tration and  the  certificate  of  appointment  of  the  trustee,  the 
payment  then  being  made  to  the  latter. 

Exemptions  from  Stamp  Duty  in  Bankruptcy. 

As  you  are  doubtless  aware,  there  are  special  exemptions 
from  stamp  duty  in  the  case  of  documents  relating  to  the 
estate  of  a  bankrupt,  under  which,  amongst  other  things, 
conveyances  to  the  bankrupt  or  his  trustee  do  not  require 
stamping,  and  this  also  applies  to  receipts  given  by  the  trustee 
for  any  amounts  paid  to  him.  It  does  not,  however,  apply, 
apparently,  to  conveyances  by  the  trustee  to  other  people, 
as  the  stamping  of  such  documents  devolves  on  the  assignee 
and  the  exemption  appears  to  be  intended  solely  to  save 
expense  in  the  administration  of  the  bankrupt's  estate. 

SETTLEMENTS. 

Payment   of  Surrender   Value   to   Volunteer. 

Another  subject  calling  for  brief  notice  is  that  of  settle- 
ments, voluntary  and  otherwise.  The  chief  difficult v  arising 
in  connection  with  a  voluntary  settlement  is  its  liability  to  be 
defeated  by  the  creditors  of  the  settlor  under  certain  con- 
ditions. These  conditions  are  that  the  settlement  shall 
become  void  as  against  the  trustee  in  bankruptcy,  (</)  should 
the  settlor  become  bankrupt  within  two  years  of  its  execution, 
or  (b)  should  he  be  adjudged  bankrupt  within  ten  years  of 
its  execution,  unless  it  can  be  shown  that  at  the  time  of  making 
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the  settlement  he  was  able  to  pay  all  his  debts  without  the 
aid  of  the  settled  property,  and  that  his  interest  in  such 
property  passed  to  the  trustee  of  the  settlement  at  the  time  of 
execution.  If  application  is  made,  therefore,  under  a  volun- 
tary settlement,  for  the  pavment  of  surrender-value  or  cash 
bonus,  it  is  certainly  not  safe  to  pav  within  two  years  of  its 
execution,  and  within  ten  years  it  is  necessary  to  take  a 
statutory  declaration  speaking  as  to  the  solvency  of  the  settlor 
without  the  aid  of  the  policy  when  the  settlement  was 
executed,  and  also  as  to  the  passing  of  the  policv  at  the  time. 
This  latter  point  is  often  over-looked,  but  is  necessary.  It 
is  sometimes  suggested,  by  way  of  getting  over  the  difficult}-, 
that  the  settlor  should  join  with  the  volunteer  or  trustee  in 
giving  the  company  a  discharge,  but  it  is  not  easy  to  see  that 
this  in  any  way  improves  matters,  as,  although  a  voluntary 
settlement  may  be  set  aside  bv  creditors,  yet,  when  once  com- 
pleted, it  is  binding  on  the  settlor,  who  cannot,  bv  anv  means, 
undo  it,  unless,  of  course,  it  contains  a  power  of  revocation. 
Tnder  these  circumstances,  any  interest  in  the  settled  pro- 
pertv,  other  than  that  of  the  volunteer,  lies  not  in  the  settlor 
bii't  in  his  creditors,  and  his  concurrence  in  the  receipt  cann 
affect  their  rights. 


Payment  of  Claim   to   Volunteer. 

These  difficulties  do  not,  however,  arise  when  the  policy  has 
become  a  claim  through  the  death  of  the  settlor,  as  the  pro- 
visions for  the  setting  aside  of  voluntary  settlements  by 
creditors  do  not  apply  in  the  administration  in  bankruptcy 
of  the  insolvent  estate  of  a  deceased  debtor.  (In  re  Gould, 
ig  O.B.I).,  92).  If,  therefore,  bankruptcv  proceedings  have 
not  been  commenced  within  the  lifetime  of  the  settlor,  the 
volunteer  can  give  a  good  discharge  for  the  claim.  It  should 
also  be  noticed  that  the  title  of  bonli  fide  purchaser  for  value 
from  the  volunteer  will  not  be  displaced  by  the  subsequent 
bankruptcy  of  the  settlor,  even  though  the  purchaser  had 
notice  that  the  settlement  was  voluntary  (re  Vansittort,  189;;, 
2  Q.B.  377;  re  Rrall,  ib.  381).  It  has  been  suggested  that 


an  assurance  company,  in  paying  a  surrender-value  to  a 
volunteer,  is  in  this  position  of  a  purchaser  for  value,  though 
I  do  not  know  of  any  company  acting  upon  that  view. 

Marriage   Settlements. 

Policies  of  assurance  frequently  form  part  of  the  property 
comprised  in  a  marriage  settlement,  and  a  word  or  two  may 
he  said  as  to  questions  arising  in  connection  therewith.       In 
the  first  place,  it  must  he  noted  with  regard  to  these  and  all 
settlements  that  the  trustees  have  no  power  to  go  hevond  the 
terms  of  the  deed;  and  if  a  payment  is  made  by  an  assurance 
company  to  the  trustees,  for  purposes  not  authorized  hy  the 
deed,  it  mav  he  held  liahle  to  replace  such  amount,  provided 
it  had  the  means  of  knowing  that  a  breach  of  trust  was  beimg 
committed.       I  mav  mention,  as  an  illustration  of  this  point, 
a  case  that  occurred  some  time  ago.       Application  was  made 
by  the  settlor  to  apply  the  bonus  on   the  policy  towards  the 
payment  of  the  premium  then  due,  and  to  apply  each  future 
bonus,  as  it  vested,  to  the  pa  v  men  I  of  the  premium  becoming 
due  next  after  the  date  of  such  vesting.       There  was  a  clause 
in  the  settlement  stating  that  the  bonuses  might  be  applied 
to   the   reduction   of  the  future   premiums,    and   it  was  con- 
tended by   the  settlor  that   the  proposed  arrangement  came 
within  this  provision.       The  'trustees  of  the  settlement  were 
quite  willing  to  sanction  this  application  of  the  bonus,   but 
the  company,  acting  on  the  advice  of  its  solicitors,  held  that 
there  was  no  power  under  the  settlement  thus  to  surrender 
each  bonus  in  part-pa  vnient  of  each  future  premium,  and  that 
the  only  arrangement  that  could  be  made  was  to  apply  each 
bonus  to  the  reduction  of  the  whole  of  the  future  premiums. 
Assuming  that  the  company's  legal  advisers  were  right   in 
their    interpretation   of  the  provision   in   the  settlement,   the 
company  would  have  been  a  partv  to  a  breach  of  trust  in  per- 
mitting the  proposed  arrangement,  and  might  have  been  held 
liable  for  the  bonuses  thus  applied.    Another  point  suggested 
by  this  case  is  the  need  for  careful  wording  in  a  clause  inserted 
in  a  settlement  for  such  a  purpose.       As  a  matter  of  fact,  in 
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•this  instance,  the  settlement  was  drawn  up  bv  an  eminent 
conveyancer,  and  it  was  stated  that  the  clause  in  question  was 
intended  to  confer  upon  the  settlor  power  to  do  precisely  what 
he  now  desired  to  do.  It  was  held,  however,  that  the 
expression  "  reduction  of  the  future  premiums  "  had  a  certain 
definite  significance,  and  meant  the  reduction  of  all  the  future 
premiums,  and  the  company  therefore  declined  to  accede  t 
the  request  then  made,  unless  the  opinion  of  the  Court  was 
taken  as  to  whether  the  arrangement  came  within  the  scope 
of  the  settlement. 

Post-Nuptial   Settlements. 

A  post-nuptial  settlement,  where  there  is  no  consideration 
but  the  existing  marriage,  and  the  love  and  affection  of  the 
parties,  is  onlv  a  voluntary  one,  and  as  such,  is  subject  to  the 
incidents  of  an  ordinary  voluntary  settlement.  If,  however, 
other  proper! v  is  brought  into  settlement  by  the  wife,  on 
condition  that  the  husband  settles  the  property  forming  the 
subject  of  the  deed,  or  if  an  allowance-  is  made  bv  the  parents 
or  friends  of  the  wife  on  like  conditions  it  will  cease  to  be  a 
voluntary  settlement,  and  will  be  considered  as  one  for  val 
able  consideration. 

Stamping   of  Settlements. 

Many  complicated  questions  arise  as  to  the  stamping  o* 
marriage  settlements,  such  as  were  referred  to  in  the  dis- 
cussion on  Mr.  Lemon's  paper,  but  it  will  perhaps  suffice 
here  if  1  call  attention  to  two  points  on  this  subject.  The 
first  is  that  when  a  policy  of  assurance  forms  part  of  the 
settled  property,  and  there  is,  as  is  very  frequently  the  case, 
a  covenant  for  the  payment  of  the  premiums  by  the  settlor,  the 
stamp  duty  chargeable  is  the  ad  valorem  duty  of  5*.  per  £  100 
for  the  sum  assured  and  existing  bonuses.  Where,  however, 
no  such  provision  exists,  it  is  only  liable  for  the  duty  at  the 
same  rate  for  the  value  of  the  policy  at  the  time  of  settlement, 
but  if  a  deed  of  this  latter  description  is  submitted  to  the 
Inland  Revenue  authorities  for  adjudication,  they  will  require 

38 


a  certificate  of  the  surrender-value  from  the  assurance  com- 
pany issuing  the  policv.  The  second  point  to  be  noted  is 
that  a  settlement  or  other  instrument  containing-  an  assign- 
ment of  a  life  assurance  policv  cannot  be  passed  as  in  order 
unless  it  is  properlv  stamped,  not  onlv  for  the  policv,  but  also 
for  any  other  operations  that  it  may  have. 

MAKRIKD  WOMEN'S  PROPERTY  ACTS. 

Questions  relating  to  the  Married  Women's  Property  Acts 
are  of  frequent  occurrence,  manv  companies  having  a  large 
number  of  policies  issued  in  connection  therewith,  in  force. 
It  is  unnecessarv,  however,  on  this  occasion,  to  discuss  such 
questions  at  anv  length,  the  matter  having  already  been  dealt 
with  fully  by  Mr.  I  lughes,  in  his  paper  on  the  subject,  read 
before  this  Institute  in  December,  1887.  Looking  at  the 
matter,  however,  from  the  standpoint  I  have  taken  in  this 
paper,  one  or  two  points  may  be  noticed. 

Surrender  of  Policy   taken   out   for   Benefit   of  Wife. 

The  question  has  been  raised  as  to  the  power  of  the  husband 
and  wife,  jointly,  to  surrender  a  policv  taken  out  by  the 
former,  on  his  own  life  for  the  benefit  of  the  latter,  and 
doubts  have  been  suggested  as  to  the  complete  safety  to  the 
company  in  allowing  such  surrender.  The  difficulty,  how- 
ever, appears  to  be  an  imaginary  one,  at  least,  as  far  as 
policies  issued  under  the  Act  of  1882  are  concerned,  for  in 
the  words  of  that  Act,  "In  default  of  any  such  appointment 
"  of  a  trustee,  such  policy,  immediately  on  its  being  effected, 
'  shall  vest  in  the  assured,  and  his  or  her  personal  repre- 
4  sentatives,  in  trust  for  the  purposes  aforesaid."  The 
assured  himself  is  thus  made  the  trustee  until  one  is  expressly 
appointed,  and  Bunyon,  in  his  Law  of  Lite  Assurance, 
referring  to  this  point,  says:  "  If  no  other  trustee  is 
appointed,  the  policv  vests  in  the  assured,  in  trust  for  the 
'  purposes  expressed  on  the  face  of  the  policy.  The  same 
"•provisions,  though  not  in  identical  words,  were  extended  to 
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'  Scotland  in  1880  (43  cS:  44  Viet,  c.  27).       The  Scotch  judges 
4  have  held  that  there  is  nothing  to  prevent  a  husband  sur- 
4  rendering  a  policv  so  effected,  and  so  putting  an  end  to  the 
4  trust  ;  thev  seem  to  think  that  he  might  do  so  even  without 
'  the  consent  of  the  '  cestui  que  trust  '  who  in  the  case  before 
"  them  (Schumann  v.  Scottish  Widows'  Society,   13  C.S.C., 
41  4th   Series,   678)  was  the  wife,   but   had  no  doubt  that  he 
*'  could   do   so    with    her   concurrence.        The-   words    of    the 
44  Scotch    Act  are   quite  as   strong   as   those   in    the   Ivnglish 
"  Act  of  1882,  and  the  above  decision  is  apparently  applicable 
"  here."       From  this  point  of  view  a  perfectly  good  discharge 
ran  be  obtained,  not  on  the  ground  .that  "  the  wife  being  alone 
41  named   would   be  sole  and  absolute  beneficiary   under  the 
14  policy  if  she  survived  her  husband,"  as  has  been  suggested, 
but    on    the    ground    that    the    trustee,    in    the  shape    of    the. 
husband,  was  a  party  ;to  the  surrender.       The  same  remarks 
applv,  of  course,  to  the  surrender  of  any  portion  of  the  bonus. 
When  a  claim  arises,  if  the  policy  is  issued  under  the  Act  of 
1882,  there  is  no  difficulty,  as  if  the  assurance  company  has 
received  no  notice  of  the  appointment  of  a  trustee,  the  receipt 
<;f  the  personal   representative  of  the  assured  is  a  complete 
discharge.        If,  however,  the  policy  is  issued  under  the  Act 
of    1870,  and,   as  is  frequently  the  case,    no  trustee  has  been 
appointed,  the  matter  is  not  so  simple.       I'nder  such  circum- 
stances, when  a  claim  arises,  application  will  frequently  be 
made   to  dispense   with    the  appointment   of  trustee,   and   if 
the  amount  be  comparatively  small,  it  is  usual  to  do  so,  and 
pav  to  the  widow,  some  offices  requiring,   in  such  a  case,  a 
statutory  declaration  speaking  as  to  the  identity  of  the  person 
claiming,  with  the  wife  described  in  the  policy,  the  marriage 
certificate  and  policy  being  annexed  as  exhibits.       In  view, 
however,    of   the   uncertainty   that   undoubtedly   exists  as  to 
whether  the  Act  of   1882  has  repealed  the  provisions  of  that 
of    1870,    it  would  seem   advisable  that   the  signature  of  the 
personal  representative  of  the  assured  should  also  be  obtained 
to  the  receipt.       If  by  reason  of  the  large  amount  assured,  or 
other  circumstances  connected    with   the  case,   it  is  deemed 
advisable  to  insist   upon    a    trustee  being    appointed,    such 
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appoint  men  I  should  be  made,  in  the  case  of  a  policy  issued 
before  1883,  by  the  High  Court,  or  by  the  County  Court  for 
the  district  where  the  assurance  office  is  situated,  and  in  the 
case  of  a  policy  issued  after  1882,  by  a  Court  authorized  to 
appoint  trustees  under  ordinary  circumstances.  It  is  con- 
tended by  some,  that  in  the  latter  case,  the  County  Court  for 
the  district  where  the  assured  died  is  not  empowered  to 
appoint  a  trustee,  but  in  this  case,  and  also  with  policies  issued 
under  the  Act  of  1870,  if  the  County  Court  of  that  district  is 
applied  to,  it  will  frequently  appoint  a  trustee,  and  when  an 
appointment  is  made  in  this  wav  it  is  usual  /to  accept  it  in 
spite  of  its  apparent  irregularity.  It  is  common  to  allow 
the  surrender  of  a  policy  under  the  1870  Act,  on  the  same 
conditions  as  if  issued  under  the  Act  of  1882,  though,  as  the 
policy  does  not  expresslv  vest  in  the  assured  as  trustee,  the 
company  does  not  get  so  good  a  discharge.  Under  either 
Act  it  is  not  advisable  to  permit  the  surrender  of  a  policy 
issued  for  the  benefit  of  wife  and  children  unless  there  is  a 
trustee,  o\\ing  to  the  possibility  of  further  issue,  such  possi- 
bility being  a  verv  real  one  as  long  as  the  husband  is  alive, 
whatever  mav  be  the  age  of  the  wife,  owing  to  the  possibility 
of  his  surviving  his  wife  and  re-marrying.  The  difficulty 
could  be  got  over  if  the  names  of  the  children  who  are  to 
benefit  under  the  policv  are  inserted  therein,  and  they  are  all 
<;f  age  and  will  join  in  the  receipt,  and  it  will  not  arise  with 
regard  to  policies  issued  under  the  Act  of  1882,  if  the  office 
is  prepared  to  accept  the  suggestion  of  the  Scotch  judges 
referred  to  above,  but  1  have  not  heard  of  any  offices  acting 
upon  this  latter  view.  When  such  a  policy  becomes  a  claim,  if 
under  the  Act  of  1882,  payment  can  'be  safely  made  to  the  per- 
sonal representative  of  the  assured  in  the  absence  of  a  trustee, 
but,  if  under  the  Act  of  1870,  a  trustee  can  only  'be  dispensed 
with  when  all  the  children  are  of  age,  and  will  join  in  the 
receipt  with  the  widow,  and  there  is  no  prospect  of  posthu- 
mous issue.  A  somewhat  exceptional  case  arose  a  short 
time  ago.  The  policy  was  for  the  benefit  of  wife  and  children, 
:ind  on  the  death  occurring,  it  was  found  that  the  w^ife 
named  in  the  policy  was  the  sister  of  a  previous  wife  of  the 
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assured.  On  application  being  made  to  the  Court  tor  the 
appointment  of  a  trustee,  the  fact  was  mentioned,  but  the 
judge  declined  to  take  notice  of  it,  and  left  the  matter  entirely 
to  the  trustee,  who  divided  the  fund  as  if  the  marriage  had 
been  a  strictlv  legal  one. 

The   Trust  should   only   take   effect   if  the  Beneficiaries 
survive. 

In  'the  case  of  a  policy  effected  by  a  man  for  the  benefit  of 
his  wife,  it  should  be  expressed  that  she  shall  take  it  only 
if  she  survive  him,  as  otherwise  the  money  will  be  her  separate 
property,  and  the  right  to  it  will,  on  her  death  before  him, 
devolve  under  her  will.  It  is  usual  to  insert  such  a  provision, 
but  1  have  seen  such  policies  issued  without  it,  and  it  is 
possible  that  the  precaution  is  not  universal.  The  omission 
of  the  precaution  here  referred  to  is  more  common  where  the 
policy  is  issued  for  the  benefit  of  the  wife  and  children,  and 
it  is  customary,  in  such  a  case,  to  act  on  the  assumption  that 
the  beneficiaries  take  as  joint  tenants,  and  therefore  that  the 
share  of  anv  one  or  more  of  them  who  mav  pre-decease  rihe 
life  assured  passes  to  the  survivor  or  survivors  of  them.  This 
would  appear  to  be  a  safe  assumption  in  view  of  the  decision 
of  Seyton  ?'.  Satterthwaite  (34  C.  I).,  51  i)>  unless  a  contrary 
intention  is  indicated  in  the  polio v,  but  the  difficulty  still 
remains  in  the  event  of  the  wife  and  all  the  children  pre- 
deceasing the  life  assured,  as  in  that  case  the  policy  will  pass 
under  the  will  of  the  last  survivor  of  them  and  not  to  the 
assured.  It  would  therefore  appear  to  be  advisable  that  in 
such  a  polio  v  it  should  be  stipulated  that  the  trust  in  favour 
of  the  wife  and  children  is  onlv  to  take  effect  in  the  event  of 
one  or  more  of  them  surviving  the  husband. 


Assignment   by   the   Beneficiaries  of  their  Interests   i 
such   Policies. 

It  sometimes  happens  that  in  a  policy  issued  for  the  benefit 
of  the  wife  and  children,  some  of  the  beneficiaries  assign 
their  rights  under  a  policy,  as  in  a  case  which  occurred 
recently,  where  the  wife  had  died  and  two  of  the  children  had 


assigned  their  shares  to  the  remaining  two,  notice  thereof 
being  duly  given  to  the  companv.  On  the  failure  of  the 
life  assured  there  was  no  trustee,  and  the  company  insisted 
on  letters  of  administration  to  the  estate  of  the  deceased  being- 
produced,  and,  the  policy  being  issued  under  the  Act  of  1882, 
they  then  paid  the  claim  to  the  administrator  so  appointed, 
handing  over  to  him  a  copv  of  the  notices  recorded  against 
the  policy.  It  was  properlv  held  that  in  such  a  case  the 
assurance  companv  was  net  concerned  with  the  transfer  of 
interests  referred  to  beyond  dealing  with  the  notices  in  the 
way  described. 

Liability  of  Settlement   Policies  to   Estate   Duty. 

In  connection  with  policies  issued  under  the  Married 
Women's  Property  Acts,  the  question  has  arisen  asito  whether 
such  policies  are  liable  to  estate  duty  under  the  Finance  Act, 
1894,  on  the  death  of  the  life  assured.  It  would  seem  that 
policies  taken  out  bv  the  wife  on  the  life  of  her  husband,  for 
her  own  benefit,  would  be  exempt,  though  it  has  been 
suggested  that  the  Inland  Revenue  authorities  might  decline 
to  itake  this  view  unless  it  could  be  shown  that  the  premiums 
were  paid  by  the  wife  out  of  her  separate  estate.  ft  might, 
however,  be  fairly  contended  that  the  premiums,  even  if  paid 
by  the  husband,  were  gifts  to  the  wife,  in  which  case,  only 
premiums  paid  within  twelve  months  of  .the  death  would  be 
liable  to  duty  If  the  policy  is  on  the  life  of  the  husband 
for  the  benefit  of  the  wife,  and  there  is  a  clause  stating  that  she 
shall  only  take-  the  policy-money  in  the  event  of  her  surviving 
her  husband,  it  must  be  assumed,  I  think,  that  the  policy  will 
be  liable  to  estate  duty,  as  the  husband  has,  of  course,  a  rever- 
sionary interest  in  it.  If,  however,  there  is  no  such  clause, 
he  has  no  such  interest,  and  it  would  therefore  seem  to  be 
exempt  from  duty. 

Execution   of  Assignments   by   Married  Women. 

Another  subject  closely  connected  with  the  Married 
Women's  Property  Acts  is  the  question  as  to  how  assignments 
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by  married  women  should  be  executed.  It  is  suggested  by 
Mr.  Rubinstein,  in  his  notes  on  the  Married  Women's 
Property  Act,  1882,  that  even  under  that  Act,  deeds  conveying 
reversionary  interests  must  still  be  acknowledged  in  accord- 
ance with  the  provisions  of  Malin's  Act  as  amended  by  the 
Conveyancing  Act,  1882.  It  is  difficult,  however,  to  see  that 
there  is  any  ground  for  the  suggestion  in  view  of  the  explicit 
words  of  Section  i  of  the  Married  Women's  Property  Act, 
1882,  that  a  married  woman  can,  under  the  Act,  dispose,  by 
will  or  otherwise,  of  anv  real  or  personal  property  as  if  she 
were  a  feme  sole.  There  is,  1  think,  no  doubt  that  under  this 
section  a  married  woman  can  assign  a  policy  of  assurance 
belonging  to  her  as  if  she  were  a  single  woman,  provided 
the  marriage  took  place  after  1882,  or  the  policy  came  into 
her  possession  after  that  date.  If,  however,  neither  of  these 
conditions  is  fulfilled,  then  her  signature  to  any  assignment 
of  the  policy  should  be  separately  acknowledged  in  accordance 
with  the  provisions  of  the  Conveyancing  Act,  1882.  This, 
of  course,  applies  to  the  granting  of  a  loan  on  such  a  policy 
by  the  company,  and  might  also  be  held  to  apply  to  the  receipt 
for  the  surrender-value  of  the  policy  or  bonus.  Before 
leaving  the  subject,  it  mav  be  noted  that  if,  in  accordance  with 
the  Act  of  1882,  a  trustee  is  appointed  by  the  assured,  the 
document  making  such  appointment,  if  under  hand  only,  is 
not  chargeable  with  any  duty,  but  if  under  seal  is  chargeable 
with  a  du-tv  of  IQ.V. 

STAMPS. 

Mortgage   to  secure   Current   Account. 

There  are  many  points  of  importance  in  connection  with 
Stamp  Duties  that  arise  in  life  assurance  practice,  some  of 
which  have  been  already  referred  to.  ( )ne  or  two  other  points 
may  perhaps  be  noticed  here.  A  mortgage  is  frequently 
taken,  not  in  consideration  of  a  definite  amount  advanced, 
but  to  cover  a  current  account,  and  the  question  arises  as  to 
how  the  deed  should  be  stamped.  Such  deeds  are  frequently 
stamped  to  cover  the  sum  assured,  but  if  there  is  a  limit  fixed, 
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as,  for  instance,  a  stipulation  that  the  advances  under  it  shall 
not  exceed  ,£1,000,  the  deed  must  be  stamped  for  the  amount 
so  limited.  If,  however,  as  is  more  often  the  case,  no  limit 
is  fixed,  then  the  instrument  is  sufficiently  stamped  if  the 
actual  amount  owing  when  the  security  is  enforced  does  not 
exceed  the  amount  for  which  the  deed  is  stamped,  even  though 
greater  amounts  have  been  owing  during  the  currency  of  /the 
account.  It  is,  I  believe,  the  practice  of  some  companies, 
when  the  surrender-value  is  applied  for  tinder  such  a  deed, 
to  pass  it  as  in  order  if  the  stamp  covers  such  surrender-value ; 
bint  the  proper  course  is  to  ascertain  the  actual  amount  owing 
at  the  time,  and  to  see  that  the  stamp  is  sufficient  to  cover  it. 

Equitable  Mortgage. 

An  equitable  mortgage,  under  hand  onlv,  is  liable  to  a 
stamp  duty  of  is.  per  /"loo,  but  this  is  only  intended  to  apply 
to  the  simplest  form  of  security,  and  if  it  is  framed  with  the 
purpose  of  placing  the  mortgagee  in  as  good,  or  nearly  as 
good,  a  position  as  if  he  had  taken  a  legal  mortgage,  as  for 
example,  by  giving  him  all  the  powers  of  sale  conferred  by  the 
Conveyancing  Act,  the  ordinarv  mortgage  dutv  of  2,v.  6d.  per 
/,ioo  must  be  paid,  although  the  instrument  is  under  hand 
only.  It  is  open  to  question  whether  the  form  of  equitable 
charge  used  by  many  banks,  and  also  that  adopted  by  some 
assurance  companies  in  lending  on  their  own  policies,  would 
not  come  within  this  restriction. 

Conveyance  of  Property   subject  to   Mortgage. 

l/nclcr  Section  57  of  the  Stamp  Act,  1891,  the  conveyance 
of  property  subject  to  a  mortgage  must  be  stamped,  not  onlv 
for  the  actual  consideration,  but  also  for  the  amount  owing 
on  the  mortgage  for  principal  and  interest.  Quite  recently, 
however,  the  Inland  Revenue  authorities  decided  that  this  did 
not  apply  where  the  mortgage  in  question  was  a  loan  by  the 
assurance  company  on  its  own  policy,  and  that  in  such  a  case 
the  conveyance  need  only  be  stamped  with  the  duty  for  the 
consideration  actually  passing. 
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Need   Assignment  and    Re-assignment   to    Mortgagor 
be  Stamped  ? 

Jt  has  been  stated  more  than  once  thai  where  a  policy  has 
been  mortgaged  and  re-assigned  to  the  mortgagor,  such  deeds 
could  be  passed  by  an  assurance  company,  though  either  or 
both  of  them  were  unstamped  or  incorrectly  stamped.  I 
notice,  however,  in  the  last  edition  of  Alpe's  Law  of  Stamp 
Duties,  it  is  stated  that  this  only  applies  where  the  instruments 
in  question  were  executed  before  16  .May,  1888.  Even  with 
deeds  executed  before  that  dale,  it  is  bv  no  means  certain  that 
thev  would  be  accepted  in  Court  as  evidence  of  title  until  they 
had  been  properly  stamped,  though  the  Inland  Revenue 
Authorities  will  not  enforce  any  penalty  in  such  cases. 

It  has  been   staled  that     '  receipts  endorsed    on    policies, 

1  either  on  their  becoming  rhims  or  previously,  'by  way  of 

4  surrender,  do  not  require  a  penny   Inland  Revenue  stamp 

'if  the   policy   itself  be  duly  stamped";  but  this  does  not 

apparently  hold  now,  for  it  is  stated  by  Alpe  (Law  of  Stamp 

Duties,   page   187)  thai   the  exemptions  from  stamp  duty   on 

receipts  do  not  extend  to  a   receipt  endorsed  upon   a   policv 

of  assurance  for  moneys  payable  thereunder. 

A  receipt  containing,  as  is  very  common,  an  indemnity 
clause  or  a  declaration  that  it  is  given  in  discharge  of  all 
claims,  is  liable  to  a  stamp  duty  of  o</.  as  an  agreement,  and 
of  one  penny  as  a  receipt ;  but  apparently  the  effect  of  omitting 
the  sixpenny  stamp  is  not  to  interfere  at  all  with  the  receipt 
portion,  but  only  to  render  the  agreement  portion  inadmis- 
sible as  evidence  in  its  unstamped  condition. 

It  may  also  be  noted  that  a  simple  receipt  for  principal  and 
interest,  endorsed  on  a  properly  stamped  mortgage,  is  not 
liable  to  conveyance  duty,  nor  does  it  require  a  receipt  stamp. 
If,  however,  it  contains  such  words  as  "in  full  discharge  ", 
it  is  liable  to  ad  valorem  reconveyance  duty  as  a  discharge. 
If  a  policy  is  originally  issued  in  the  United  Kingdom,  all 
deeds  connected  with  it,  wherever  executed,  must  be  stamped 
in  accordance  with  the  Stamp  Act,  [891.  For  the  purposes 
of  that  Act  the  Channel  Islands  and  the  Isle  of  Man  are  not 
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within  the  United  Kingdom,  so  that  an  unstamped  deed, 
coming  from  either  of  those  places  can  be  stamped  without 
a  penalty  within  thirty  days  after  being  received  in  this 
country. 

AGENCY. 

Is   a   Company   bound   by  the   Acts  of  its  Agents  ? 

Questions  relating  to  the  responsibility  of  a  company  for 

the  action   of  its  agents,   frequently  arise,   and   one  or  two 

points  may  be  noticed  in  connection  therewith.       It  is  stated 

by  Bun  von  (Law  of  Life  Assurance,  3rd  edition,  page  251) 

that     '  In  all  questions  arising   upon   the  acts  of  agents,    it 

'  must  be  remembered  that  they  are  only  binding  upon  the 

'  principal  to  the  extent  of  the  agency  or  delegated  authority." 

That    this    is    onlv    fair    and    reasonable,    will    be    at    once 

admitted;  but  unfortunately,   experience  has  shown  that  an 

assurance  company  has  often  been  held  liable  for  acts  on  the 

part  of  its  agents,  which,  to  the  unprejudiced  lay  mind,  would 

cerlainlv    seem    to    have    been    beyond    the    scope    of    their 

authority,  and  which  were  undoubtedly  in  direct  opposition  to 

their  instructions.       In  view  of  this,  it  is  satisfactory  to  note 

the    remarks    made    by    the    judge    in    the    recent    case    of 

Menhennet  v.  The  Leeds  and  General  Friendly  Society.      He 

said  :    "  Up  to  a  certain  point   I  agree  that  the  company  are 

'  bound  bv   the  acts  of  an   agent,   but  when    it  comes  to  a 

1  point  entirely  without  the  scope  of  his  authority,  I  say  the 

'  line  must   be  drawn.        No  company  would  ;be  safe  for  a 

'  single  moment,  if  they  are  held  responsible  for  every  irregu- 

'  laritv  committed  by  their  agents."       In  another  recent  case, 

that  of  Steers  v.  The  Scottish  Widows'  Fund  Life  Assurance 

Society,  the  same  point  arose,  and  the  jury  in  their  answers 

to  the  judge's  questions,  found  that  there  was  a  waiver  by  the 

Society's  agent  of  certain  material  information,  and  that  he 

had  no  authority  to  make  such  a  waiver.       Judgment  was,  as 

you  are  aware,  given  in  favour  of  the  Society;  but,  as  there 

were  other  points  involved,  it  is,  perhaps,  hardly  safe  to  give 

very  great  weight  to  its  bearing  on  the  question  of  agency. 
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Taken,  however,  with  other  cases,  it  is  useful  as  showing  a 
tendency  to  take  a  fairer  view  than  lias  sometimes  prevailed 
as  to  what  constitutes  an  unauthorized  act  by  an  agent. 
Material  information  may  be  waived  by  an  agent,  not  onlv 
as  in  the  case  last  referred  to,  <in  connection  with  the  proposal, 
but  subsequently,  as  when  the  assured  incurs  an  extra  risk  by 
reason  of  foreign  residence,  or  hazardous  occupation,  and  it 
becomes  an  important  question  as  to  whether  waiver  by  the 
agent,  either  of  the  avoiding  of  the  policy  or  of  the  payment 
of  extra  premium,  will  amount  to  waiver  bv  the  company. 

Waiver   by   Agent   of  Extra   Premiums. 

In  the  case  of  Wing  v.  Harvey  (5  De  G.  M.  &  G.  265), 
quoted  by  Bunyon,  the  assured  went  abroad  without  obtain- 
ing a  licence,  but  the  company's  agent  subsequently  received 
premiums  on  the  policy.  It  was  held  that  as  the  agent  knew 
that  the  payments  were  made  on  the  faith  of  the  policy  con- 
tinuing valid,  it  was  his  dutv  and  not  that  of  the  policvholder 
to  communicate  the  facts  to  the  chief  office.  If  this  decision 
is  to  be  taken  as  the  present  law  upon  the  subject,  it  places  an 
assurance  -company  in  a  very  difficult  position ;. for,  in  a  great 
number  of  cases,  the  fact  of  the  extra  risk  being  incurred  is 
almost  certain  to  be  known  to  an  agent  living  in  the  same 
locality  as  the  assured;  and,  if  the  former  neglects  to  inform 
his  principals  of  the  fact,  they  have  no  alternative  but  to 
undertake  a  special  risk  for  an  ordinary  premium.  The 
question  is  increased  in  importance  by  reason  of  the  large 
number  who,  at  the  present  time,  incur  the  heavy  extra  risk 
involved  in  residence  in  the  Transvaal,  and  also  by  the  fact 
that  the  usual  extra  premiums  charged  for  hazardous  occupa- 
tions, such  as  the  liquor  traffic,  so  far  from  being  in  excess, 
have  been  shown  to  be  insufficient  to  meet  the  extra  liability. 
Under  these  circumstances,  it  becomes  of  great  importance 
•that  a  company  should  be  able  to  demand  the  extra  premium 
whenever  the  risk  is  run,  and  the  recent  cases  dealing  with 
agency  questions,  already  referred  to,  would  seem  to  support 
the  company  on  this  point,  though  there  seems  some  con- 
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tnadiction  between   them,  and  the  case  of  Wing  v.   Harvey 
just  mentioned.       It  would  seem  that  if  there  are  any  cases 
in  which  a  company  should  not  be  held  liable  for  unauthorized 
acts  on  the  part  of  its  agents,  it  is  in  those  referring  to  extra 
risk  premiums;  for  in  these,  as  a  rule,  the  assured  has  not 
•the  excuse  to  urge  that  he  was  ignorant  of  having  incurred 
the  extra  premium,  or  that  he  believed  the  agent  had  authority 
to  waive  it.       The  fart  of  such  premiums  being  required,  the 
need  of  notice  to  the  com  pan  v  when  the  extra  risk  is  under- 
taken,  and,    in   default   of  such    notice,    the  avoiding  of  the 
policy,   are  usuallv  clearlv  stated  in    the    conditions  of    the 
pol'icv,  and  the  assured  is  therefore  left  without  excuse.       In 
spite,  however,  of  the  strong  position  in  which  an  assurance 
companv  appears  to  stand  under  such  circumstances,  many 
have  hesitated  to  risk  a  decision    on    the  subject,  feeling,   I 
presume,  bound  bv  the  case  referred  to  above.       It  is  certainlv 
a  poinit  on  which  a  modern  decision  would  be  of  great  advan- 
tage, provided  of  course,  that  it  is  a  favourable  one;  and  in 
view  of  the  favour,   or  shall   1  say,  justice  being  shown  to 
assurance  companies  bv  the  Courts  in  this  matter  of  agencv, 
perhaps  some  public  spirited  companv  will  take  upon  itself 
the  enviable  task  of  obtaining  such  a  decision.       In  this  par- 
ticular   matter    of    extra     premiums    for    special     risks,     the 
difficulty  of  unauthorized  waiver  upon  the  part  of  an  agent 
might,  perhaps,  be  got  over  by  inserting  in  the  conditions  of 
the  policv  a  stipulation  to  the  effect  that  any  such  extra  risk 
must  be1  notified  direct  to  the  chief  office  of  the  company  by 
the  assured  himself,  and  that  failing  such  notice,  the  policy 
shall  become  void.       There  could  then  be  no  question  as  to 
whether  the  assured  had  reasonable  ground  to  believe  that  the 
agent  had  power  to  waive  such  information. 

POLICIES  ISSUED  FOR  PAYMENT  OF  ESTATE  DUTY. 

Though  it  is  somewhat  beyond  the  scope  of  this  paper,  as 
indicated  at  its  commencement,  I  mav  perhaps  be  permitted 
to  say  a  word  or  two  in  reference  to  policies  issued  for  the 
payment  of  the  estate  duty  created  by  the  Finance  Act,  1894. 
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The  special  feature  of  such  policies  is  the  undertaking  to 
pay  the  sum  assured,  or  some  portion  of  it,  without  the  pro- 
duction of  probate  or  letters  of  administration.  Various 
methods  are  adopted  by  different  offices  to  achieve  this  end 
without  incurring  any  risk,  but  they  may  be  approximately 
grouped  in  four  classes  :  (a)  payment  is  made  of  the  greater 
part  of  the  policy-money  to  the  person  entitled  to  obtain 
probate  or  letters  of  administration  on  producing  proof  of 
such  title,  and  on  deposit  and  charge  of  the  policy  (to  the 
company;  (b)  at  the  request  of  the  person  entitled  to  obtain 
legal  proof  of  title,  the  company  will  pay  the  sum  assured* 
or  such  portion  of  it  as  may  be  required  for  the  purpose,  to 
the  Inland  Revenue  Authorities  in  payment  of  the  estate 
duty;  (r)  at  the  request  of  the  person  producing  the  policy, 
and  on  the  latter  being  lodged  with  the  company,  the  sum 
assured,  or  such  portion  of  it  as  may  be  necessary,  is  paid  to 
the  Inland  Revenue  authorities;  (d)  the  policy  is  settled  ort 
trustees  in  trust  to  pay  the  estate  duty,  the  balance,  if  any, 
of  the  policy-money  being  paid  over  to  the  personal  repre- 
sentative of  the  assured.  The  two  main  points  aimed  at  in 
the  methods  here  referred  to  are:  (i)  early  payment  of  the 
sum  assured,  and  (2)  complete  discharge  to  the  office;  and 
when  such  policies  were  first  issued,  some  considerable  dis- 
cussion took  place  as  to  how  far  the  second  of  these  points 
was  attained  by  the  methods  adopted. 

Referring,  first  of  all,  to  methods  (d)  and  (b),  we  art'  at 
once  confronted  with  the  difficulty  of  determining,  with 
certainty,  the  person  who  is  entitled  to  probate  or  letters  of 
administration  until  the  grant  is  actually  made;  and  the 
question  as  to  whether  a  payment  made  to,  or  under  the 
direction  of,  a  person  apparently  so  entitled,  would  hold 
good  against  the  claim  of  the  person  actually  obtaining  the 
grant  is,  to  say  the  least,  a  doubtful  one.  If  such  payment 
does  not  hold  good,  the  charging  of  the  policy  to  the  company 
by  the  person  to  whom  payment  is  made  will  not,  of  course, 
give  any  lien  on  it.  lender  these  circumstances,  it  does  not 
appear  clear  that  by  paying  in  either  of  the  two  ways  here 
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referred  to,  the  assurance  company  will  get  thai  complete 
discharge  to  which  it  is  entitled,  even  when  payment  is  made 
to  the  executors  appointed  in  a  will  which  is  produced,  there 
being  a  possibility  of  the  existence  of  a  subsequent  will.  If 
payment  is  made  to  the  proposed  administrator,  the  companv 
is  in  a  worse  position,  as  such  a  person  has  no  title  whatever 
to  the  policy  until  the  grant  of  letters  of  administration  is 
made,  and  there  is  no  guarantee  that  the  grant  will  be  made 
to  any  particular  person.  It  is  difficult,  therefore,  to  see  what 
is  gained  by  such  endorsements  or  clauses  as  those  referred 
to,  seeing  that  thev  depend  for  their  efficiency  upon  the 
ability  of  the  assurance  company  to  ascertain,  with  certainty, 
the  person  who  will  obtain  probate  or  letters  of  administra- 
tion before  the  grant  is  actually  made;  and  if  the  company 
can  succeed  in  doing  this,  it  could,  without  any  such  endorse- 
ment, pay  all  its  claims  without  waiting  for  proof  of  title, 
certainly  in  the  case  of  an  executor  and,  with  but  little  risk, 
in  the  case  of  an  administrator.  If  it  be  contended  that,  bv 
the  terms  of  the  special  clause  or  endorsement,  the  companv 
is  relieved  of  all  liability  on  paying  to  the  person  who  appears 
to  be  entitled  to  obtain  legal  proof  of  title,  there  still  exists 
the  difficulty,  if  the  pavee  does  not  ultimately  obtain  such 
proof  of  title,  as  to  how  far  anv  clause  or  endorsement  to 
which  the  assured  has  assented  either  directlv  or  tacitly, 
will  bind  his  executors  or  administrators.  It  cannot,  I  think, 
be  considered  as  satisfactorily  established  that  when  the 
assured  has  assented  to  a  provision  in  the  policy  that  the 
receipt  of  some  person,  other  than  his  legal  personal  repre- 
sentative, shall  be  a  discharge  to  the  company,  such  receipt 
will  avail  against  a  claim  made  by  the  executor  or  adminis- 
trator, and  in  view  of  that  uncertainty,  it  seems  to  me  that 
a  companv  will  incur  some  slight  risk  in  paving  under  such 
clauses.  The  validity  of  such  a  power  to  give  a  receipt  for 
the  policy-money  as  is  here  discussed  would  appear  to  be 
depended  upon  entirely  in  the  third  method  adopted,  in  which 
the  company  undertakes  to  pay  the  sum  assured,  or  any  part 
of  it,  to  the  Inland  Revenue  authorities  at  the  request  of  the 
person  producing  the  policy  and  lodging  it  with  the  company. 
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This  method  appears  to  combine  the  disadvantages  of  the 
first  and  second  methods  without  their  advantages,  the  prin- 
cipal thing  in  its  favour  being  its  simplicity.  A  further 
•objection,  more  formal  than  real,  common  to  the  second  and 
third  methods,  lies  in  the  fact  that  the  Inland  Revenue 
authorities  will  not  give  a  receipt  for  the  amount  of  duty 
paid,  and  the  company  will  therefore  be  without  a  receipt  for 
the  portion  of  the  policy-money  so  paid.  There  remains  to 
be  considered  the  fourth  method,  that  in  which  the  policy 
is  settled  on  trustees  in  trust  to  pay  the  death  duties  to  the 
Inland  Revenue  authorities  and  to  hand  over  the  residue  to 
the  personal  representatives  of  the  assured  or  any  other  person 
whom  he  may  nominate.  This  method  has  been  adopted 
bv  at  least  one  office,  and  it  is  difficult  to  understand  why  the 
plan  has  not  been  more  extensively  employed.  The  two 

points  aimed  at  in  all  such   •     ' ,t   namely,   promptness  of 

pavment'nnd  a  compile  "discharge,  would  both  appear  to  be 
attained,  for,  in  such  a  settlement,  there  can  be  no  question 
of  the  power  of  the  trustees  to  give-  a  good  discharge  ^ 
policy-money,   and   the   amount   can   therefore  be   paid   over 
to  them  immediately  on  proof  of  death  and  production  of  the 
deed  of  settlement.  "     It  has  been  suggested  that  the  executors 
should  be  appointed  trustees,  and   no  doubt  this  would^  as 
a  rule,  be  the  most  convenient  arrangement,  the  chief  objec- 
tion to  it  being  that  if  a  fresh  will  were  made,  with  different 
executors,  the  settlement  would  have  to  be  altered  in  accord- 
ance, if  it  were  still  desired  to  have  the  executors  as  trustees. 
This  difficulty  could  be  got  over  by  inserting  in  the  set 
ment  a  power  of  revocation  accompanied  by  a  power  of 
appointment,  by  appointing  a  corporation  undertaking  sin 
duties,  as  trustee,  or,  in  the  coming  bye-and-bye,  when  we 
blessed  in  this  country  with  a  public  trustee,  by  appoint 
that  official  to  the  position.       The  two  latter  method, 
not,  of  course,  preserve  the  identity  of  executors  and  truste 
but  would  probably  prove  equally  convenient  arrange 
Such  a  settlement  as  that  here  referred  to  should  contain  ; 
complete  power  of  revocation  reserved  to  the  settlor,  < 
objection  to  such  a  provision  in  an  ordinary  settleme 


the  ground  that  it  might  be  exercised  by  the  trustee  in  bank- 
ruptcy to  defeat  the  trust,  will  not  apply  here.  If  the  assured 
should  become  bankrupt,  it  will  no  longer  be  necessary  to 
provide  a  considerable  sum  for  death  duties,  as  it  is  to  be 
presumed  that  his  bankruptcy  will  leave  him  practically  with- 
out property,  and  there  will,  therefore,  be  no  reason  for  the 
continuance  of  the  settlement.  Such  a  power  of  revocation 
will  give  the  settlor  complete  control  over  the  policy,  as,  by 
duly  exercising  his  power,  it  will  become  his  absolute 
property  again.  The  same  end  might  be  achieved  as  readily 
by  giving  to  the  settlor  a  general  power  of  appointment,  and 
if  it  be  desired  to  guard  against  the  possibility  of  the  power 
having  been  exercised  without  the  office  being  aware  of  the 
fact,  it  might  be  stipulated  that  such  power  should  only  be 
exercised  by  deed  after  due  notice  to 'the  assurance  company. 
In  that  case,  if  no  such  notice  had  been  received  by  the  time 
of  death,  the  settlement  would,  of  necessity,  be  in  force,  and 
payment  could  at  once  be  made  to  the  trustees.  Even  with- 
out such  a  precaution,  the  company  would,  I  think,  be  quite 
safe,  under  the  Act  of  1867,  in  paving  under  the  settlement, 
unless  actual  notice  of  the  exercise  of  the  power  of  appoint- 
ment had  been  given.  By  exercising  -the  power  in  his  own 
favour,  the  assured  could  at  once  regain  control  of  the  policy. 
If  the  policy  be  a  with-prolit  one,  power  to  deal  in  any  way 
with  the  bonuses  should  also  be  reserved  to  the  settlor.  The 
objects  sought  to  be  attained  by  such  a  settlement  as  this 
might,  perhaps,  be  attained  even  more  simply  by  inserting 
in  the  policv  a  declaration  of  trust,  stating  that  the  assurance 
company,  on  proof  of  death,  should  hold  the  sum  assured 
in  trust  to  pay  the  death  duties,  and  to  pay  the  balance  to 
the  legal  personal  representatives  of  the  assured.  I  cannot 
but  think  that  the  method  of  rendering  the  policy-money 
available,  immediately  on  proof  of  death,  by  means  of  some 
form  of  settlement,  would  be  more  extensively  used  were  its 
advantages  more  widely  known  amongst  those  who  assure 
their  lives,  as  even  where  no  great  amount  is  required  to 
pay  the  death  duties,  the  difficulty  of  obtaining  a  moderate 
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amount  of  ready  money  before  the  estate  can  be  realized  is 
often  keenly  felt.  By  means  of  a  settlement,  with  the 
executors  as  trustees,  the  policy-money  might  be  placed  in 
their  hands  at  once  for  the  purpose  of  paying  the  death  duties, 
funeral  expenses,  and  other  like  charges,  and  so  save  much 
inconvenience  and  some  expense. 

PAYMENT  INTO  COURT. 

Comparatively  recent  as  is  the  Finance  Act,  1894,  tliere  is, 
however,  a  still  more  recent  Act  affecting  life  assurance  com- 
panies, in  the  shape  of  the  Life  Assurance  Companies  (Pay- 
ment into  Court)  Act,  1896.  This  Act  is  so  recent  and  untried 
that  it  would  hardly  be  safe,  as  yet,  to  express  any  decided 
opinion  as  to  its  merits  or  demerits,  and  I  have  made  this 
reference  to  it  mainly  in  the  hope  that  in  the  discussion  on 
this  paper,  the  more  experienced  members  of  this  Institute 
mav  be  induced  to  give  their  views  as  to  the  utility  of  the 
Act,  as  limited  bv  the  rules  of  the  Supreme  Court  relating 
to  it,  which  have  now  been  published.  It  has  long  been 
felt  that  greater  facilities  were  needed  for  the  payment  of 
money  into  Court  by  assurance  companies,  and  the  Act  of 
1896  seemed  at  first  sight  to  furnish  all  that  could  be  desired 
in  this  direction,  making,  as  it  does,  the  right  to  pay  into 
Court  depend,  not  on  the  actual  fact  of  such  a  defect  in  the 
title  as  to  prevent  a  proper  discharge  being  given,  but  upon 
the  opinion  of  the  directors  as  to  the  existence  of  such  a 
defect.  This  right,  however,  is  stated  to  be  subject  to  the 
rules  of  Court,  and  the  publication  of  these  rules  has  con- 
siderablv  modified  the  opinion  that  had  before  been  enter- 
tained as  to  the  usefulness  of  the  Act.  The  principal  points 
to  be  noticed  in  these  rules  are  :  (i)  that  the  full  amount  due 
must  be  paid  into  Court  without  deduction  of  anything  for 
costs  or  expenses,  these  latter  apparently  falling  on  the  assur- 
ance company  in  any  event;  (2)  that  the  company  must  also 
submit  to  pay  into  Court  such  further  sum  for  interest  or 
otherwise  as  the  Court  or  a  judge  may  direct,  and  to  pay 
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any  costs  which  it  may  be  considered  should  be  paid  bv  the 
company;  and  (3)  that  payment  into  Court  shall  not  be  made 
if  any  action  is  pending  in  the  matter,  except  by  permission 
of  the  judge.  With  these  restrictions  it  does  not  seem  likely 
that  the  Act  will  be  of  great  use,  as  it  is  to  be  presumed  that, 
under  the  powers  conferred  b\'  the  rules,  if  the  judge  is  of 
opinion  that  there  was  not  sufficient  ground  for  payment  into 
Court,  the  companv  will  have  to  pay  the  whole  of  the  costs, 
and  even  where  such  a  course  is  held  to  be  justified,  will  have 
to  pay  its  own  costs.  In  addition  to  this,  the  delay  in  pay- 
ment and  the  expense  incurred  bv  the  claimtant  will,  in  all 
probability,  be  almost  as  prejudicial  to  the  company  as  if  they 
had  refused  to  settle  the  claim.  The  cases  which  the  Act 
seems  intended  to  meet  are  not  those  in  which  there  is  a 
dispute  between  rival  claimants,  but  .rather  those  in  which 
there  is  no  dispute  as  to  who  should  claim,  the  difficulty  lying 
in  the  fact  that  one  or  more  links  in  the  chain  of  title  are 
•missing  or  defective.  Some  such  cases  have  already  been 
referred  to  in  the  discussion  of  mortgages. 


VARIOTS  OTHER   POINTS. 

Can  an  Assurance  Company  insist  on  production  of 
Policy  ? 

In  conclusion,  1  will  brief! v  refer  to  one  or  two  points, 
which  can  hardly  be  classified  under  anv  of  the  subjects 
previous! v  referred  to.  When  a  claim  arises,  can  the  person 
legally  entitled  to  the  monev  be  compelled  to  produce  the 
policy  when  it  is  known  to  be  in  existence?  A  case  bearing 
•on  -this  point  occurred  some  little  time  ago.  A  policy  holder 
in  Scotland,  not  having  unlimited  confidence  in  his  wife, 
desired  to  prevent  her  from  having  anv  control  over  th/e 
policy-money.  As,  however,  there  is  not,  in  Scotland,  the 
complete  power  of  disposition  over  personal  property  that 
exists  in  England,  he  assigned  the  policy  to  his  executors  in 
trust  for  his  children.  On  the  death  occurring,  a  claim  was- 
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made  to  the  company  by  the  executors  in  their  dual  capacity 
of  executors  and  trustees,  but  the  policy  was  in  the  possession 
of  the  widow,  who  gave  notice  of  the  fact  to  the  company, 
and  warned  them  against  paying  to  any  one  other  than  her- 
self. The  company  requested  the  executors  to  produce  the 
policy,  but  they  declined  to  take  the  necessary  steps  to  obtain 
it,  and  threatened  an  action  unless  the  claim  was  paid  to  them 
without  its  production.  The  company  took  legal  advice  on 
the  matter,  and  were  informed  that  it  would  not  be  safe  to 
resist  payment  on  the  ground  of  the  non-production  of  the 
policy.  As  I  have  stated,  the  case  occurred  in  Scotland,  but 
on  the  particular  point  here  referred  to,  there  does  not  appear 
to  be  any  difference  between  the  law  of  Scotland  and  that  of 
England. 


Surrender  of  Children's  Endowment  Assurance  Policies. 

Another  question  that  may  be  noticed  is  as  to  the  advis- 
bility  of  allowing  the  surrender  of  endowment  assurance 
policies  issued  on  the  lives  of  children.  In  such  policies,  as 
under  ordinary  circumstances  and  apart  from  the  special 
provisions  of  the  Friendly  Societies  Arts,  the  parents  have 
no  insurable  interest  in  the  life  of  the  child,  it  is  usual  to  state 
in  the  policy  that  it  is  effected  for  the  benefit  of  the  child. 
The  policy  thus  becomes  the  subject  of  a  trust,  of  which  the 
proposer  must  be  considered  the  trustee.  If  now,  as  some- 
times happens,  application  is  made  by  the  proposer  for  the 
surrender-value  and,  incidentally,  reference  is  made  to  the 
reasons  for  the  application,  which  show  that  the  proposer 
intends  to  use  the  money  for  his  own  benefit,  will  not  the 
company  be  a  partv  to  a  breach  of  trust  in  permitting  the 
surrender  under  such  circumstances  ?  Some  companies  hold 
that  they  are  in  no  way  concerned  with  the  way  in  which 
the  surrender-value  of  such  policies  may  be  applied,  but 
though  this  mav  possibly  be  a  safe  view  to  take  where 
there  is  nothing  to  show  the  reason  for  the  surrender, 
I  cannot  think  that  it  is  safe  where  such  an  intimation- as  I 

56 


have  referred  to  exists,  particularly  where,  as  occasionally 
happens,  the  surrender-value  is  to  be  applied  to  the  payment 
of  premiums  on  a  policv  on  the  proposer's  own  life.  The 
law  on  the  subject  is  that  a  purchaser  for  value,  of  trust 
-property  from  a  trustee,  has  a  good  title,  provided  he  does 
not  know  or  has  no  reason  to  suspect  that  the  trustee  is  com- 
mitting a  breach  of  trust  bv  selling,  and  from  this  point  of 
view  it  is,  to  sav  the  least,  doubtful  whether,  under  some  of 
the  circumstances  referred  to,  the  company  is  sufficiently 
protected  in  allowing  the  surrender.  The  better  and  safer 
plan  would  seem  to  be  to  decline  to  give  surrender-values 
for  such  policies,  and  where  the  premiums  cannot  be  kept  up, 
to  grant  instead  a  free  policv  subject  to  the  same  conditions 
as  the  original  one. 

Payment  under  Probate  in   which  Value  of  Estate  is 
incorrectly  given. 

The  question  has  been  raised  as  to  whether  an  assurance 
company,  in  paying  a  claim  under  probate  or  letters  of 
administration,  should  see  that  the  actual  amount  paid  by 
Them  does  not  exceed  the  gross  value  of  the  personal  estate 
named  in  the  grant,  or  that  dutv  is  paid  for  as  large  an 
amount  as  that  paid  bv  the  company;  and  it  has  been 
asserted  that  if  the  grant  is  defective  in  either  of  these 
respects,  it  should  be  returned  for  correction.  It  is  difficult, 
however,  to  sec  on  what  ground  this  assertion  is  based,  as 
the  dutv  is  not  pavable  on  the  gross  estate,  but  on  the  net  value 
after  allowance  for  funeral  expenses,  debts  and  incumbrances, 
so  that  the  companv,  without  the  accounts  of  the  estate, 
is  not  in  a  position  to  check  the  sufficiency  of  the  duty  paid, 
and  would  therefore  be  very  ill-advised  in  refusing  payment 
on  such  a  ground  ;  and  this  is,  I  believe,  the  view  taken  by 
most  companies,  though  not  by  all.  T  may  add  that, 
according  to  a  recent  communication,  the  Inland  Revenue 
authorities,  as  far  as  they  can  be  induced  to  commit  them- 
selves, apparently  take  the  same  view.  One  further  point 
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on  which  a  difference  in  practice  exists  may  be  noticed. 
as  stated  by  Bunyon  (page  515)  that  <k  when  a  policy  has  been 
'  receipted  by  the  claimants,  and  handed  to  their  agents  to 
"•exchange    for  money,     it    must    be    accompanied    by    an 
"authority  to  the  office  to  make  the  payment.       This  should 
'  be  in  writing,  and  it  will  be  incumbent  upon  the  insurers  to 
'  see  that  the  authority  is  genuine.       The  mere  fact  that  a 
'  solicitor  or  other    agent  has    in    his  possession    a    deed 
'  executed  by  his  client,  or  policy  receipted  by  his  principal, 
'  does  not  give  him  authority  to  receive  for  his  client,  the 
'money  which  is  the  consideration  for  the  deed  or  receipt." 
The  practice  of  manv  offices  does  not  however  agree  with 
this  statement,  as,  although  it  is  usual  to  ask  for  a  written 
authority,  such  as  is  here  referred  to,  if  it  is  not  forthcoming, 
but  the  receipted  policy  is  produced  by  a  solicitor  or  bank, 
in  many  instances  the  money  will  be  paid  on  that  authority 
alone.       Offices  taking  this  course   rely   upon   the  Convey- 
ancing  Act,    1881,   Section  56,   where  the  claimants  are  nor 
trustees,   and  where  payment    is    being    made    to    trustees, 
reliance  is  placed  on  the  Trustee  Act,  1888,  Section  2.     The 
latter  Act  refers  to  payment  to  a  solicitor  or  banker,  as  agent 
for  the  trustees,  but  the  former  Act  only  refers  expressly  to 
solicitors,  and  to  cases  where  the  receipt  is  contained  in  the 
body  of  the  deed,  or  is  endorsed  thereon.       In  practice,  how- 
ever, it  is  common  to  overlook  these  latter  restrictions,  and 
pay  the  claim  to  a  solicitor  or  banker  on  production  of  the 
policy  and  the  receipt,  whether  the  latter  be  endorsed  or  on  a 
separate  form,  and  whether  the  claimants  are  trustees  or  not. 
When,  however,  payment  is  being  made  to  a  bank,  and  no 
express  authority  to  collect  the  amount  is  produced,  it  is  not 
unusual  to  cross  the  cheque  to  the  account  of  the  claimants 
as  an  additional  precaution. 

I  ought,  perhaps,  finally  to  give  some  explanation  of  the 
fact  that  I  have  omitted  all  reference  to  absolute  assignments. 
My  reasons  for  so  doing  were  that,  in  the  first  place,  ordinary 
absolute  assignments  present  no  difficulty,  being  usually 
quite  straightforward  and  simple,  and,  therefore,  did  not  seem 


to  need  any  discussion  in  such  a  paper  as  this.  In  the 
second  place,  the  more  interesting  and  complicated  questions 
relating  to  such  assignments,  as,  for  example,  the  practic- 
ability and  advisability  of  converting  policies  into  negociable 
instruments  by  means  of  an  endorsement  by  the  assured  or 
otherwise,  would  lead  me  far  beyond  the  limits  I  laid  down 
for  myself  at  the  commencement  of  this  paper,  and  the}-  have, 
moreover,  been  somewhat  fully  discussed  already  in  connec- 
tion with  Mr.  Higham's  paper  read  before  this  Institute  in 
March,  1887.  A  third  reason,  the  validity  and  sufficiency 
of  which,  I  am  sure,  will  at  once  be  admitted  by  all  present, 
for  not  discussing  this  and  .many  other  points,  is  that  this 
paper  has  already  grown  to  an  inordinate  length,  and  would 
probably,  if  continued  further,  defeat  its  own  object  by 
tending  to  hinder  rather  than  to  promote  discussion. 
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Lost  Policies. 


The  subject  of  lost  policies  is  one  that  is  constantly  coming 
before  Life  Insurance  Companies  in  different  ways,  and  it 
is  one  regarding  which  it  seems  very  desirable  that  they 
should  all  act  on  the  same  principles.  At  present,  however, 
I  believe  there  is  a  good  deal  of  diversity  of  practice;  and  I 
think  it  may  therefore  be  useful  if  I  submit  to  my  professional 
brethren  the  conclusions  to  which  I  have  been  led  by  my 
business  experience  and  careful  consideration  of  the  various 
points  involved. 

I  will  first  consider  what  should  be  done  in  the  case  of  a 
policy  which  has  become  a  claim  by  the  death  of  the  assured  ; 
when  his  executors  claim  payment,  but  cannot  produce  the 
policy,  or  give  any  satisfactory  explanation  of  its  absence, 
and  the  Office  has  received  no  notice  of  any  dealing  with  the 
policy.  It  may,  I  think,  be  inferred  from  the  judicial 
decisions  relating  to  policies  and  other  documents,  that 
possession  of  a  policy  is  not  essential  for  the  purpose  of  estab- 
lishing a  title  to  it;  and  if  there  is  no  reason  for  suspecting 
that  the  policy  is  held  by  some  person  who  has  not  given 
notice  to  the  Office,  it  is  clear  that  the  claim  must  be  paid, 
under  proper  precautions.  The  Office  should  have  a  state- 
ment by  the  executors,  that  a  thorough  search  has  been  made 
for  the  policy,  and  that  they  are  not  aware  of  any  dealings 
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with  it  by  the  assured  ;  and  the  claim  should  not  be  paid  until 
after  the  lapse  of  a  reasonable  time,  so  as  to  afford  an  oppor- 
tunity to  any  unknown  holder  of  the  policy,  to  come  forward 
and  claim  payment.  In  particular,  if  by  the  terms  of  the 
policy  the  claim  was  made  payable  at  a  certain  date,  for 
instance,  three  or  six  months  after  the  death  of  the  assured, 
or  after  evidence  has  been  produced  of  the  death  ;  and,  by 
a  regulation  of  the  Office,  adopted  si  nee  the  issue  of  the  policy, 
the  claim  is  made  payable  at  an  earlier  date;  then  it  will  be 
prudent  for  the  Office  to  delav  pavment  until  the  date  men- 
tioned in  the  policv.  Lastly,  the  Office  may  fairly  insist  on 
having  an  indemnity  embodied  in  the  discharge  of  the  policv, 
against  all  losses,  expenses,  claims,  and  demands,  which  it 
may  incur  or  sustain,  under  or  by  virtue  of  the  policy,  or  in 
consequence  of  its  non-production  ;  and  this  indemnity  should 
bear  a  6d.  stamp.  If  it  should  afterwards  turn  out  that  the 
assured  had  assigned  the  policv  to  some  person  who  had  not 
given  notice  to  the  Office,  such  assignee  would  have  no  claim 
against  the  Office,  but  would  be  entitled  to  claim  payment 
from  the  executors  out  of  the  estate  of  the  assured.  The 
Office  might  be  put  to  some  expense  ;  but  if  thev  have  a  proper 
indemnity,  thev  can  claim  repavment  of  such  expense  from 
the  executors. 

It  more  frequently  happens  that  the  loss  (or  destruction)  of 
the  policy  is  made  known  to  the  Office  in  the  lifetime  of  the 
assured,  either  upon  the  occasion  of  his  asking  the  Office  to 
make  a  pavment  in  respect  of  the  policv,  or  in  consequence 
of  his  asking  for  a  duplicate  policv.  If,  when  he  applies 
for  a  payment  of  any  kind — for  a  loan  on  security  of  the 
policv,  or  for  the  cash  value  of  a  bonus  addition,  or  for  the 
surrender  value — he  cannot  produce  the  policy,  his  title  is 
defective;  and  the  question  arises  how  the  defect  is  to  be 
cured.  I  believe  that,  in  the  circumstances  supposed,  some 
Offices  would  absolutely  refuse  to  grant  the  assured  a  loan; 
but  this,  I  think,  is  carrving  caution  too  far,  and  is  not  fair 
to  a  man  who  gives  a  satisfactory  explanation  of  the  absence 
of  his  policv.  In  such  a  case,  the  Office  should,  I  think,  not 
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consider  simply  how  it  may  avoid  all  risk,  but  should  take 
pains  to  ascertain  exactlv  what  is  the  risk  it  will  run,  and  how 
this  may  be  satisfactorily  met.  I  am  not  able  to  say  how 
the  application  for  payment  of  a  bonus  in  cash  is  generally 
dealt  with;  but  when  an  assured  wishes  to  receive  the  sur- 
render value  of  a  policy  which  is  said  to  be  lost  or  destroyed, 
T  believe  it  is  not  at  all  uncommon  to  delav  payment,  until 
the  policy  has  become  forfeited  by  non-payment  of  the 
premium,  and  then  to  make  a  so-called  ex  gratia  payment  to 
the  assured.  I  doubt  whether  this  precaution  was  ever  of 
much  real  use,  except  so  far  as  it  allows  time  for  any  unknown 
assignee  of  the  policy  to  come  forward  and  give  notice  of 
his  claim,  bv  paving  the  premium,  or  otherwise.  However 
this  may  be,  the  Non-forfeiture  Regulations  which  are  now 
so  common,  must  have  greatly  lessened  the  value  of  the  pre- 
caution ;  and  it  is,  of  course,  absolutely  useless  in  the  case 
of  an  Office  which  states  in  its  prospectus,  that  the  fact  of  the 
policy  becoming  void  by  non-payment  of  the  premium,  does 
not  involve  the  forfeiture  of  the  surrender  value;  because  in 
this  case,  no  ex  gratia  payment  can  be  made,  but  the  surrender 
value  must  be  paid  to  the  person  legally  entitled  to  it. 

Ft  seems  to  be  unnecessary  to  make  any  distinction  between 
the  three  cases  above  mentioned;  and  whether  the  assured 
applies  for  a  loan,  or  a  cash  bonus,  or  a  surrender  value,  he 
mav,  I  think,  be  recognized  as  the  owner  of  the  policy,  and 
the  desired  payment  made  to  him,  if  the  Office  has  received 
no  notice  of  any  dealing  with  the  policy,  and  is  satisfied  with 
his  statements.  The  Office  is  clearly  entitled  to  have  formal 
evidence,  by  Statutory  Declaration  or  otherwise,  of  the  cir- 
cumstances under  which  the  loss  or  destruction  of  the  policy 
took  place,  and  of  the  searches  which  have  been  made  for  it; 
also  satisfactory  evidence  that  the  assured  has  not  assigned 
the  policy  or  dealt  with  it  in  any  way.  Tt  is  also  entitled  to 
an  indemnity;  and  its  solicitor's  charges  in  connection  with 
the  preparation  of  the  declaration  and  -the  indemnity,  should 
be  paid  by  the  assured  and  not  by  the  Office.  The  only  risk 
which  the  Office  will  run,  is  that  the  policy  may  have  been 
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handed,  either  with  or  without  an  assignment,  or  memor- 
andum of  deposit,  to  a  person  who  has  not  given  notice  to 
the  Office.  In  such  a  case,  the  holder  of  the  policy  has  been 
guilty  of  negligence  in  not  giving  notice;  and  if  the  Office 
has  not  been  guilty  of  any  negligence,  but  has  taken  every 
proper  precaution  that  prudence  suggests,  then  the  title  of  the 
Office  will  be  preferred  to  that  of  the  holder  of  the  policy; 
and  the  pavment  it  has  made  will  be  held  to  be  valid,  as 
against  him. 

Whether  the  Office  is  asked  to  make  a  cash  payment  or  not, 
any  application  for  the  issue  of  a  duplicate  policy  should,  in 
general,  be  absolutely  refused.  Whatever  evidence  of  the 
loss,  or  destruction,  of  a  policy  is  given,  it  is  generally  still 
possible  that  it  mav  have  been  dealt  with  in  some  way,  with- 
out notice  having  been  given  to  the  Office;  and  most  awkward 
questions  might  arise,  and  the  Office  might  be  involved  in 
serious  responsibility,  if  there  were  two  policies,  the  original 
and  the  duplicate,  in  the  hands  of  different  parties.  I  am 
therefore  of  opinion  that  it  is  only  in  very  rare  and  exceptional 
cases  that  a  duplicate  policy  should  be  issued;  for  instance,  if 
the  policy  has  been  lost  through  no  fault  of  the  assured,  or 
his  agent.  Two  cases  of  this  kind  have  occurred  in  the  course 
of  my  business  experience.  On  one  occasion,  the  assured 
stated  that  he  had  never  received  his  policy;  and  after  waiting 
several  months  to  see  if  it  could  be  traced,  we  were  finally 
satisfied  that  it  had  never  reached  him,  but  must  have  been 
last  thnnigh  the  negligence  of  some  person  in  the  employ- 
ment of  the  Office.  In  the  other  case,  we  were  satisfied  that 
:he  policy  had  been  lost  while  in  the  custody  of  the  Office. 

'here  are  a  few  other  cases  in  which  an  Office  might,  with 

>erfert   safely,    issue  a  duplicate  policy;   for   instance,   when 
policy  has  been   partially  destroyed  by  fire  or  otherwise, 

md  the  fragments  are  produced  and  given  up.  But  it  is  very 
seldom  that  conclusive  proof  of  the  destruction  of  the  policy 
be  given  ;  and  even  then,  the  preferable  course  appears 
to  be  to  issue  a  certified  copy,  with  a  memorandum  written 

>n  it,  stating  the  facts  relating    to    the    destruction    of    the 
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original.  In  such  a  case,  the  certified  copy  will  answer 
all  the  purposes  of  the  original  policy.  In  the  more  common 
case,  where  a  policy  is  said  to  be  lost,  it  sometimes  happens— 
perhaps  more  often  than  not — that  the  policy  is  subsequently 
found,  on  a  more  thorough  search  being  made  for  it.  This 
happened  latelv  in  my  own  Office,  shortly  after  the  assured, 
and  the  assignee  of  a  policy,  had  made  a  statutory  declaration 
that  both  policy  and  assignment  had  been  inadvertently  burnt 
with  other  papers.  In  another  case,  the  assured  made  a 
declaration  that  his  policy  was  lost,  and  that  he  could  not 
find  it,  although  he  had  made  careful  search  ;  but  on  his  death 
his  widow  found  the  policv,  arid  wrote  to  enquire  if  it  was 
still  in  force. 

Certified  Copy  Policies. 

The  same  objections  do  not,  in  mv  opinion,  applv  to  the 
issue  of  a  certified  copy  of  a  policv  under  proper  conditions; 
and  I  will  now  consider  what  those  conditions  should  be.  I 
believe  it  is  (or  was)  the  custom  of  a  good  manv  Offices,  to 
regard  the  issue  of  a  certified  copy  as  practically  -equivalent 
to  the  issue  of  a  duplicate  policv.  Thev  only  issue  such  a 
copy  after  full  enquiry,  and  after  the  assured  has  made  a 
statutory  declaration  ;  setting  forth  to  their  satisfaction  all  the 
circumstances  relating  to  the  loss  of  the  policy,  and  the 
searches  that  have  been  made  for  it;  and  containing  a  state- 
ment that  the  assured  has  not  dealt  with  his  policy  in  any 
way.  \Vhen  a  certified  copy  has  been  issued  in  these  circum- 
stances, the  assured  will  naturally  assume  that,  having  done 
all  that  he  was  called  upon  to  do,  he  has  fullv  satisfied  the 
Office,  and  that  he  and  his  representatives  will  never  be 
required  to  do  anything  more  to  account  for  the  non-produc- 
tion of  the  policy.  On  the  other  hand,  the  Office  would,  1 
think,  find  it  very  difficult  to  re-open  the  question,  and  call 
for  further  explanation,  or  even  for  an  indemnity,  when  asked 
at  a  future  time  to  make  a  payment  in  respect  of  the  policy. 

If  it  is  desired  to  prevent  the  assured  from  making  such 
assumption,  and  to  reserve  the  rights  of  the  Office,  a 


memorandum  might  be  written  on  the  copy  policy,  stating  the 
circumstances  under  which  it  was  issued ;  and  a  copy  of  the 
statutory  declaration  attached  ;  so  that  any  person  into  whose 
hands    the    policy   may  come,   will  know  exactly  what    the 
Office  has  done  to  satisfy  itself.      I  am  not,  however,  satisfied 
that  this  would  so  reserve  the  rights  of  the  Office  as  to  enable 
it  at  a  future  time  to  call  for  further    evidence,   or    for  an 
indemnity;  and  1  will  now  describe  what  I  consider  to  be  a 
preferable  course  of  procedure.     The  mere  issue  of  a  certified 
copy  of  a  policy  does  not,  by  itself,  confer  on  the  assured 
any  right  that  he  did  not  possess  previously,  or  alter  in  any 
\vay  the  responsibilitv  of  the  Office.      Suppose,  for  instance, 
that  the  assured,    not  having  his  policy  in   his  possession, 
wishes  to  have  a  certified  copy  of  it,   to   place  with    other 
important  documents,  so  as  to  show  the  exact  terms  and  con- 
ditions on  which  his  life  is  insured.      The  policy  itself  may, 
perhaps,  be  deposited  with  the  Office,  or  assigned  to  a  creditor, 
in  security  of  a  loan  ;  or  it  may  be  held  by  the  trustees  of 
a  marriage  settlement ;  and  in  each  of  these  cases  a  certified 
copy  may  be  issued  without  any  other  formality  than  a  letter 
from  the  assured,   stating  his  reason  for  wishing  to  have  a 
copy  of  his  policy.       In  order,  however,  to  prevent  any  mis- 
understanding, or  any  improper  use  being  made  of  the  copy, 
it  will  be  prudent  for  the  Office  to  place  a  memorandum  on  it 
to  the  following  effect  :-    '  The  possession  of  this  copy  policy 
'  confers  no  rights  on  the  assured  or  any  other  holder  of  it." 
The  copy  should  state  what  stamp  the  original  bears,  and 
should  itself  bear  a   is.  stamp;  as  otherwise  it  will   not  be 
available  for  any  purpose  whatever;  see  the  Stamp  Act,  1891, 
§   14  (4).      If  the  original  policy  is  stated  to  ;be  lost,  but  the 
assured  has  no  present  intention  of  dealing  with  it,  and  does 
not  ask  to  be  recognised  as  the  owner  of  it,  precisely  the  same 
course  may  be  followed   ;    the  only  difference  being  that  the 
assured  should  be  asked  to  state  fully  in  writing  the  particulars 
of  the  supposed  loss,  and  of  the  searches  that  have  been  made 
for  the  policy  ;  and  when  this  is  done,  a  certified  copy,  bearing 
the  above-mentioned  memorandum,   may  be  issued  without 
more  ado. 
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1 1  seems  proper  to  charge  an  Office  fee,  say  5.^.,  for  the 
issue  of  a  copy  policy;  and  whenever  the  Office  grants  a 
loan  on  sectiritv  of  a  lost  policy,  or  pays  a  cash  bonus,  as 
above  described,  it  will  be  proper  to  issue  a  copy  policy,  if 
this  has  not  already  been  done;  such  copy  being  held  by 
the  Office  in  the  former  case,  and  by  the  assured  in  the 
latter  after  the  surrender  of  the  bonus  has  been  endorsed  on  it. 

Such  a  copy  will,  of  course,  not  take  the  place  of  the 
•original  ;  and  a  difficulty  will  generally  arise  if  the  assured 
wishes  to  sell  his  policy,  or  to  obtain  a  loan  on  security  of 
it  from  his  bankers  or  others.  What,  then,  should  be  done 
when  the  assured,  not  being  satisfied  with  a  certified  copy  of 
his  policy,  and  having  been  refused  a  duplicate  policy,  wishes 
the  Office  to  give  him  a  document  which  will  satisfy  third 
parties  as  to  his  title?  This  raises  the  general  question  of 
certificates  of  title. 

Certificates  of  Title. 

In  general,  a  Life  Office  will  not  investigate  the  title  to 
a  policy  which  it  has  issued,  until  it  is  called  upon  to  make 
some  payment  in  respect  of  it.  XVhen  the  holder  of  a  policy 
which  has  been  dealt  with,  applies  to  the  Office  for  a  Joan 
on  securitv  of  it,  or  for  a  cash  bonus,  it  becomes  necessarv 
to  investigate  his  title;  and  it  this  is  found  satisfactory,  the 
loan  is  granted,  or  the  cash  bonus  paid  to  him;  the  onlv 
difference  in  practice  being,  that  in  the  latter  case  the  Office 
pays  the  expense  of  investigating  the  title,  but  in  the  former 
the  holder  of  the  policy  is  required  to  pay  such  expense. 
In  neither  case  is  it  usual  to  give  the  policyholder  any  certi- 
ficate that  his  title  is  in  order;  and  if  he  wishes  to  assign 
his  policv  to  a  third  partv,  a  fresh  investigation  of  title 
becomes  necessarv.  In  these  circumstances,  it  seems  to  me 
very  reasonable  that  the  policyholder  should  Avish  the  Office 
to  give  him  a  certificate,  stating  that  they  haA-e  investigated 
his  title  and  found  it  satisfactory;  and  I  can  see  no  good 
reason  Avhv  the  Office  should  refuse  to  do  so.  I  have,  ITOAV- 
ever,  found  lawvers  to  be  generally  verv  reluctant  to  adopt 
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le.w  idea  of  this  kind;  they  fear  that  the  Office  might  run 
some  risk  hv  granting  such  a  certificate,  but  I  have  never 
found  them  able  to  say  exactly  wherein  the  risk  consists.  f 
accordingly  recommended  my  Directors  to  adopt  the  system 
of  granting  certificates  of  title;  and  after  full  consideration, 
they  resolved  to  do  so,  and  the  system  has  now  been  in 
operation  for  several  years,  without  our  having  seen  any 
reason  to  regret  its  adoption.  The  title  is  investigated  by 
our  Solicitor,  of  course  at  the  expense  of  the  assured  or  other 
claimant;  and  if  found  satisfactory,  a  certificate  of  title  is 
issued.  The  wording  of  the  certificate  varies  according  to 
the  special  circumstances  of  each  case,  but  the  following  may 
be  taken  as  a  specimen  :- 

"  Policy  ................  on  the  Life  of  A.  B. 

"  Whereas  C.  I),  has  claimed  to  be  absolutely  entitled  to 
'  the  above-mentioned  policy,  and  has  deposited  with  the 
"  Society  the  Documents  relating  to  the  title  to  such  policy 
1  which  are  included  in  the  schedule  hereunder  written;  and 
'  whereas  the  Directors  of  the  Society  have  not  received 
'  notice  of  any  dealing  with  the  said  policy,  except  bv  the 
'documents  aforesaid;  now  I  hereby  certify  that  the  said 
4  Directors  are  satisfied  that  the  said  (\  D.  is  at  present  the 
'  absolute  owner  of  the  said  policy." 

If  it  is  the  practice  of  an  Office  to  grant  certificates  of  title 
in  the  circumstances  above  described,  there  seems  to  be  no 
good  reason  why  it  should  not  also  grant  a  certificate  of 
title,  when  a  policy  has  been  lost  or  destroyed,  and  the  Office 
has  satisfied  itself  as  to  the  title  of  the  assured.  In  this  case, 
the  certificate  may  be  in  the  followin  form  :  — 


"  Policy  ................  on  the  Life  of  A.  B. 

"  Whereas  A.  !>.,  who  effected  with  the     ****** 
'  Life  Assurance  Society  a  policy  on  his  own  life  Xo. 
1  and  dated  for  the  sum  of 

4  pounds,  alleges  that  the  said  policy  has  been  lost  by  him, 
"  and  has  furnished  to  the  said  Society  a  statutory  declara- 
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'  tion  accounting  fur  such  loss  to  the  satisfaction    of    the 

"  Society;     And  whereas  the  Society  has  received  no  notice 

'of  any  dealing  with  the  said   policy;     Xow   it   is  herebv 

"  certified  that   no  objection   to   the  title  to  the  said  policy 

'  bv  reason  of  its  non-production,  will  at  any  time  be  made 

'  bv  the  said  Society ;  provided  always  that  this  certificate 

"  is  given  without  prejudice  to  the  right  of  the  Society  to 

'  demand  and  obtain  an  indemnity  in  respect  of  such  non- 

'  production,  before  paying  any  moneys  on  foot  of  the  said 

"policy." 

Even  if  the  Office  is  not  in  the  habit  of  granting  certificates 
of  title  in  other  cases,  it  may  still  be  willing  to  grant  a  cer- 
tificate such  as  the  above  in  the  case  of  a  lost  policy. 

After  the  issue  of  a  certificate  of  this  kind,  the  Office  could 
not  object  to  the  title  of  the  assured  or  a  subsequent  assignee, 
on  the  ground  of  the  non-production  of  the  policy;  but  it 
could  still  object  on  any  other  ground  :  and  if  it  should  be 
subsequently  ascertained  that  the  assured  had  made  a  false 
declaration,  and  that  the  policv,  instead  of  being  lost,  was 
in  the  possession  of  an  assignee  or  depositee,  the  Office  may 
object  to  the  title  of  the  assured  or  the  subsequent  assignee, 
on  the  ground  that  it  had  received  notice  of  a  dealing  with 
the  policy;  and  then  proceed  to  investigate  the  competing 
claims  in  the  usual  way. 

Possession  of  a  Policy. 

The  above  remarks  will,  I  think,  sufficiently  indicate  the 
principles  upon  which  we  should  act,  when  we  are  asked, 
either  by  the  assured,  or  by  an  assignee,  to  make  a  payment 
in  respect  of  a  missing  policy,  or  to  grant  a  duplicate  policy; 
but  my  subject  naturally  leads  me  to  consider  some  other 
points.  For  instance,  what  rights  does  the  possession  of  a 
policv  confer  on  a  person  who  has  not  a  regular  title  to  it? 
and  what  course  should  the  Office  take,  when,  the  assured 
being  dead,  it  has  notice  that  the  policy  is  held  by  a  person 
who  declines  to  part  with  it,  but  is  not  in  a  position  to  give 
a  discharge  for  the  policy  money  ? 
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Case  i. — If  a  man  on  his  death-bed,  wishing  to  bequeath 
to  a  friend  or  relative,  the  money  that  will  be  payable  under 
a  policy,  hands  the  policy  to  him  ;  this  will  not  be  sufficient 
to  give  such  person  any  interest  in  the  policy,  and  the 
executors  of  the  assured  can  compel  him  to  deliver  up  the 
policy  to  them. 

Case  2. — The  policy  may  be  a  settlement  policy,  effected  for 
the  benefit  of  the  assured's  wife  and  children,  so  that  he  has 
no  power  to  deal  with  it  for  his  own  purposes;  but  he  may 
nevertheless  have  obtained  a  loan,  on  the  supposed  security 
of  the  policy,  from  some  person  who  does  not  understand  its 
nature,  and  who  demands  repayment  of  his  loan  before  he 
parts  with  the  policy.  » 

In  both  these  cases,  it  seems  probable  that  the  Office  might 
safely  pay  the  policy  money  to  the  executors,  without  delivery 
of  the  policy;  of  course  taking  an  indemnity  from  them 
against  all  other  claims  and  expenses.  But  the  Office  may 
very  properly  decline  to  run  any  risk  in  the  matter,  and  insist 
on  the  executors  taking  the  necessary  steps  to  obtain  posses- 
sion of  the  policy. 

Case  3. — Another  possible  case  is,  that  the  policy  may  be 
in  the  possession  of  a  solicitor,  who  claims  a  lien  over  it  for 
his  costs.  According  to  the  text-books,  this  case  differs  from 
the  foregoing  in  this  respect,  that  the  solicitor  cannot  be 
compelled  to  deliver  up  the  policy,  except  upon  his  costs 
being  paid  to  him,  or  lodged  in  Court  if  his  account  is 
disputed.  In  these  circumstances,  if  the  executors  and  the 
solicitor  cannot  come  to  terms,  the  proper  course  will  pro- 
bably be  to  give  notice  to  the  solicitor,  that  the  claim  will  be 
paid  to  the  executors  at  the  end  of  a  certain  time,  unless  he 
takes  some  steps  to  prevent  the  Office  paying. 

Case  4. — If  the  assured  has  fraudulently  assigned  his 
policy,  first  to  A  and  afterwards  to  B,  it  seems  to  follow  from 
the  provisions  of  the  Policies  of  Assurance  Act,  1867,  that 
the  one  who  is  the  first  to  give  notice  to  the  Office,  will  have 
the  better  title,  whether  he  has  the  policy  itself  or  not. 

69 


The  Act  savs  that  "  the  date  on   which  such   notice  shall 

tf 

be  received  "  (that  is,  a  written  notice  of  the  date  and  purport 
of  an  assignment  made  after  the  passing  of  the  Act, 
20  Angus',  1867),  "  shall  regulate  the  priority  of  all  claims 
under  any  assignment."  1  am  inclined  to  think  that  in 
this  case,  if  the  assignee  who  holds  the  policy,  was  not  the 
first  to  give  notice  to  the  Office,  he  cannot  be  compelled  to 
give  up  the  policy,  and  that  the  Office  should  take  the  course 
suggested  above  for  Case  3. 

Case  5. — In  the  case  mentioned  (p.  63)  under  the  first 
heading  of  this  paper,  the  assured  had  been  supplied  with  a 
certified  copv  of  his  policy,  and  had  handed  this  copy  to  an 
assignee,  from  whom  he  had  obtained  a  loan  on  security  oi 
the  policv.  The  widow,  who  held  the  original  policy,  claimed 
the  policy  money  ;  but  the  assignee,  on  being  informed  by  the 
Office  of  the  widow's  claim,  soon  satisfied  her  that  his  claim 
was  preferable,  and  got  the  original  policy  handed  to  him. 

Case  6. — We  have  seen  in  the  foregoing  cases  that  the  mere 
possession  of  a  policy,  may  give  the  holder  no  rights  over  it; 
but  in  England  cases  may  occur  in  which  possession  of  the 
poticv  confers  valuable  rights  on  a  person  who  has  no  docu- 
mentary evidence  of  title.  The  following  is  such  a  case  which 
lately  came  under  my  notice.  The  assured,  A,  applied  to  B, 
for  an  advance  to  pay  a  debt,  and  promised  to  execute  an 
assignment  of  his  policv  in  favour  of  B.  The  policy  was 
handed  to  B,  who  thereupon  paid  the  debt  on  behalf  of  A  ; 
but  when  an  assignment  of  the  policv  was  prepared  and  sent 
•to  A,  he  refused  to  execute  it.  Meantime  B  had  given  notice 
to  the  Office  of  his  claim  over  the  policv.  Subsequently  A 
became  bankrupt  and  died,  and  the  trustee  in  bankruptcy 
claimed  pavment  of  the  policv  nionev;  alleging  that  B  had 
no  valid  title,  although  he  held  the  policy.  Ultimately,  the 
trustee,  having  taken  legal  advice,  was  satisfied  that  B  had 
a  valid  charge;  and  the  policv  money  was  paid  on  the  joint 
receipt  of  B  and  the  trustee,  a  separate  cheque  being  sent 
to  B  for  the  amount  of  his  claim.  Tn  Scotland  a  deposit  of 
title  deeds  gives  a  lender  no  charge  over  the  property. 
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Notice. 

Another  point  on  which  I  will  make  a  few  remarks  is  that 
of  notice  to  the  Office.  We  have  seen  above  that  in  many 
cases,  the  presence  or  absence  of  such  notice  will  make  a  very 
great  difference,  when  the  Office;  is  asked  to  make  a  payment, 
and  the  policv  is  not  forthcoming.  The  importance  of  giving 
notice  does  not  depend  on  the  provisions  of  the  Policies  of 
Assurance  Act  quoted  above,  but  rests  on  general  legal  prin- 
ciples. If,  before  the  Act  was  passed,  the  Office  had  notice 
from  a  person,  A,  that  he  claimed  an  interest  in  a  policy  it 
had  issued,  the  Office  could  not  safely  have  made  a  payment 
in  respect  of  that  policv  to  anv  other  person,  without  inform- 
ing A  previously,  and  giving  him  the  opportunity  of  coming 
forward  and  proving  his  claim.  The  above-mentioned  Act 
has,  I  imagine,  made  no  change  in  this;  but  it  has  this  effect, 
that,  of  two  competing  assignments  made  after  20  August, 
1867,  that  one  shall  prevail  of  which  the  Office  first  received 
statutory  notice.  I  do  not  think  that  this  is  a  desirable  change 
in  the  law,  as  it  may  now  happen  that  the  claim  of  the 
assignee,  whose  assignment  is  prior  in  date,  and  who  holds 
the  policy,  will  be  postponed  to  that  of  another  assignee, 
whose  assignment  is  of  later  date,  and  who  has  not  possession 
of  the  policy,  if  from  any  cause  the  Office  received  statutory 
notice  of  this  latter  assignment  before  the  other. 

It  has  been  decided  that  a  memorandum  of  deposit,  or  an 
agreement  to  assign,  is  not  an  assignment  within  the  meaning 
of  the  Act.  A  policy  having  been  deposited  with  A,  and 
an  agreement  to  assign  having  been  subsequently  given  to  B  ; 
and  B  having  given  notice  to  the  Office  before  A  did  so, 
it  was  held  that  A's  title  must  be  preferred  to  B's.  The 
decision  would  apparently  have  been  different  if  B  had  had 
a  regular  assignment,  and  had  given  due  notice  to  the  Office. 
This  distinction,  as  regards  the  effect  of  notice,  between  an 
assignment  and  a  memorandum  of  deposit,  seems  to  me  a 
very  undesirable  one. 

The  Act  provides  that  the  notice  to  the  Office  must  contain 
the  date  and  purport  of  the  assignment;  and  it  mav  hereafter 
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become  necessary  to  decide  what  is  the  meaning  of  giving 
notice  of  the  purport  of  an  assignment.  If  a  policy  is- 
assigned  to  the  trustees  of  a  marriage  settlement,  is  it  neces- 
sary to  give  notice  of  the  exact  trusts  on  which  the  policy  is 
-held  ?  If  it  has  been  assigned  to  secure  a  debt,  is  it  necessary 
to  state  the  amount  of  the  debt  in  the  notice?  It  seems 
that  the  notice  should,  at  all  events,  state  whether  the  assign- 
ment is  an  absolute  one,  or  only,  in  Scotch  phraseology,  an 
assignment  in  security  (that  is,  a  mortgage);  but  I  believe 
that  very  commonly  even  this  information  is  not  given  in 
the  notice.  In  Scotland  notice  sometimes  takes  the  form  of 
sending  to  the  Office  a  copy  of  the  assignment ;  and  in  this 
case,  there  can  be  no  doubt  that  notice  of  the  purport  of 
the  assignment  has  been  given. 

The  same  Act  provides  that  an  insurance  company  shall 
be  bound  to  acknowledge  receipt  of  notice  on  payment  of  a 
fee  of  5s.  This  is  a  very  proper  provision  ;  but  it  would 
have  been  better  if  the  Act  had  required  the  notice  to  be 
given  in  duplicate,  which  is  the  usual  custom,  and  is  con- 
venient both  to  the  Office  and  to  the  assignee.  It  is  very 
commonly  supposed  by  an  assignee  that,  if  he  has  given 
notice,  and  the  Office  has  acknowledged  his  notice,  his  title 
is  thereby  admitted;  and  it  seems  therefore  desirable  to  add 
to  the  acknowledgment  a  note  such  as  the  following  :  — 

This  acknowledgment  is  given  in  conformity  with  the 
1  Policies  of  Assurance  Act,  1867  '  and  the  Society,  in  giving 
'  it,  makes  no  admission,  and  expresses  no  opinion  whatever, 
'  in  regard  to  the  validity  or  effect  of  the  deed  mentioned 
'  in  the  notice.  That  deed,  along  with  all  other  deeds 
1  (whether  cancelled  or  not),  that  relate  to  the  policy,-  must 
'  be  produced  to  the  Society  when  it  is  asked  to  make  a 
'  payment  under  the  policy  :  and  should  therefore  be  care- 
1  fully  preserved.  All  deeds  of  assignment  must  be  properly 
4  stamped  before  the  sum  in  the  policy  can  be  paid.  See 
"  Act  51,  Viet.  Cap.  VIII,  §§  IQ  and  20." 

When  an  Office  has  received  notice  of  an  assignment  of 
one  of  its  policies,  it  seems  desirable  to  send  to  the  assignee, 
as  well  as  to  the  assured,  any  non-forfeiture  notices  that  it 
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is  the  practice  of  the  Office  to  issue.  This  is  done  in  my  own 
Office ;  and  the  practice  seems  to  give  great  satisfaction  to 
assignees. 

When  a  person  is  about  to  purchase  a  policy,  or  grant  a 

loan  on  security  of  it,  he  will,  as  a  matter  of  prudence,  enquire 

of  the  Office  whether  notice  has  been  received  of  any  dealings 

with  the  policy.      The  Office  is  under  no  legal  obligation  to 

answer  such  enquirv,  but  it  cannot  reasonably  decline  to  do 

so.      It  may,  however,  after  giving  the  desired  information, 

say,  "  this  information  is  given  as  a  matter  of  courtesy  only, 

"  and  the  giving  of  it  is  not  to  be  construed  as  an  admission 

4  of  liability   if  the  information    should    be  in   any  respect 

'  incorrect." 

Registration  of  Assignments. 

In  Scotland  a  solicitor  will  sometimes  send  the  original 
assignment  to  the  Office,  with  a  request  that  it  may  be 
registered ;  and  it  used  to  be  the  practice  of  Offices  to  write 
on  the  assignment  an  acknowledgment  to  the  following,  or 
a  similar,  effect  :  '*  Intimated  of  this  date  to  the 

'  Society."  When,  in  one  case,  this  practice  came  under  the 
notice  of  the  Inland  Revenue  Authorities,  some  years  back, 
they  pointed  out  to  the  Office  concerned  that,  by  registering 
a  deed  in  this  way,  they  became  responsible  for  seeing  that 
it  was  duly  stamped.  The  enactment  to  which  they  referred 
is  now  §  17  of  the  Stamp  Act,  1891,  which  is  as  follows  :- 
If  any  person,  whose  office  it  is  to  enroll,  register,  or  enter 

'in  or  upon  any  rolls,   books,  or    records,  any  instrument 
"  chargeable  with  duty,  enrolls,  registers,  or  enters  any  such 

'  instrument,  not  being  duly  stamped,  he  shall  incur  a  fine 

'  of  ;£io."  The  production  of  the  original  assignment  must, 
I  think,  be  considered  as  notice  of  its  contents;  and  these 
should  be  carefully  noted  by  the  Office  for  its  own  protection, 
although  it  carefully  abstains  from  doing  anything  that  might 
be  interpreted  as  registering  the  deed.  I  do  not  think  that 
an  Office  is  bound  to  acknowledge  a  notice  which  is  served 
on  it  in  this  way.  But,  if  it  receives  also  a  certified  copy  of 
the  deed,  there  can  be  no  objection  to  making  a  note  to  that 
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effect  on  the  original  deed;  and  this,  by  virtue  of  the  Trans- 
mission of  Aloveable  Property  (Scotland)  .Vet,  1862,  con- 
stitutes a  good  acknowledgment. 


Bankruptcy. 

In  connection  with  the  subject  of  notice,  the  effect  of  bank- 
ruptcy naturally  comes  under  consideration.  It  is  now 
settled  law  that  in  England  an  assignee  in  bankruptcy  is 
bound,  like  other  assignees,  to  give  notice  to  the  Office  ;  and  if 
he  does  not  do  so,  and  the  Office  is  not  aAvare  of  the  bank- 
ruptcy, it  can  safely  deal  with  the  assured,  as  if  he  were  not 
bankrupt.  In  Ireland  the  case  is  very  different,  as  notice 
of  the  bankruptcy  in  the  Ga-zeite  is  held  to  be  notice  to  the 
Office.  It  is  therefore  necessary  in  that  country,  before- 
making  any  payment  to  the  assured  or  his  representatives, 
to  ascertain  whether  he  has  been  bankrupt;  and  if  the  Office 
neglects  to  do  this,  or  is  deceived  bv  the  assured,  and  pass 
him,  let  us  say,  the  surrender  value  of  a  policy,  it  will  be 
liable  to  pay  the  amount  a  second  time  to  the  assignee  in 
bankruptcy;  and  this  will  be  the  case,  even  though  the  pav- 
ment  to  the  assured  was  made  so  soon  after  the  notice  in  the 
Gazelle,  that  it  was  not  possible  for  the  Office  to  see  that 
notice.  In  Scotland  also,  "  the  confirmation  of  the  trustee 
in  a  sequestration,  operates  as  an  intimated  assignation  of 
'  all  debts  due  to  the  bankrupt  "  ;  but  by  a  special  provision 
in  the  Bankruptcy  Act  of  1856,  if  a  debtor  (for  instance,  an 
Insurance  Office)  makes  a  payment  to  the  assured  in  ignorance 
of  the  sequestration,  he  cannot  be  required  to  pay  over  again 
to  the  trustee  :  (Harvey's  Lectures  on  Insurance  Law  in  the 
Transactions  of  the  Actuarial  Society  of  Edinburgh,  vol.  iii, 
p.  295).  This  provision  seems  to  me  to  put  the  matter  on 
its  proper  footing;  and  in  England,  if  the  Office  is  aware  of 
the  bankruptcy,  but  has  had  no  formal  notice  from  the 
assignee  in  bankruptcy  of  his  claim,  I  should  doubt  whether 
it  could  safely  make  a  payment  to  the  assured.  Tn  connec- 
tion with  this  point,  it  may  be  useful  to  mention  that  I  lately 
saw  the  report  of  a  decision  of  a  Canadian  Court  (in  the  case 
of  Crawford  v.  Canada  Life  Assurance  Company)  by  which 
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the  Office  was  held  liable  to  pay  the  surrender  value  of  a 
policy  to  the  trustee  in  bankruptcy,  although  it  had  previously 
paid  the  amount  to  the  assured.  In  that  case,  the  trustee 
had  written  to  the  Office,  notifying  them  of  the  bankruptcy, 
and  claiming  a  certain  policy  on  the  bankrupt's  life,  but  not 
the  one  which  was  subsequently'  surrendered. 

*  Transfer  "  of  a  Policy. 

It  is  a  verv  common  notion  that  policies  may  be  transferred 
from  one  holder  to  another  like  shares — that,  as  it  is  the  duty 
of  the  Secretary  of  a  Company  to  receive  transfers  of  its 
shares,  and,  if  everything  is  in  order,  to  enter  the  name  of 
the  transferee  in  the  list  of  shareholders,  in  the  place  of  the 
transferor's;  so  it  is  the  duty  of  the  Secretary  of  a  Life  Office 
to  receive  any  assignment  of  a  policy  that  is  sent  to  him,  and 
to  enter  the  name  of  the  assignee  in  the  Office  books  as  the 
holder  of  the  policy.  In  accordance  with  this  idea,  Life 
Offices  are  often  asked  in  whose  name  a  particular  policy  now 
stands.  Mv  experience  has  led  me  to  form  the  opinion  that 
in  such  cases  the  best  plan  is  to  state  plainly  that  policies  can- 
not be  transferred  like  shares;  that  the  Office  is  not  concerned 
with  the  title  until  it  is  asked  to  make  a  payment  in  respect  of 
the  policy;  that  in  that  event,  the  claimant's  title  will  be 
submitted  to  the  Office  solicitor;  and  that,  in  the  meantime, 
the  Office  will  not  undertake  to  read,  much  less  to  express 
an  opinion  regarding,  assignments  that  may  be  sent  to  it, 
but  \\ill  acknowledge  any  notices  that  are  sent  to  it  in  dupli- 
cate with  the  statutory  fee.  If  the  claimant  is  not  satisfied 
with  this,  his  title  can  be  investigated  by  the  Solicitor  of  the 
Office — of  course,  at  his  expense — and  a  certificate  of  title 
granted,  as  explained  above. 

Submission  of  Title  to  Solicitor. 

I  am  aware  that  some  Offices — how  many  I  cannot  say- 
do  not  submit  every  claimant's  title  to  the  Solicitor,  but  only 
the  titles  that  they  consider  doubtful  or  complicated;  but  I 
think  that,  for  various  reasons,  it  is  better  that  every  title 
should,  as  a  matter  of  course,  be  submitted  to  the  Solicitor. 
If  this  is  not  done,  there  is  a  risk,  that  the  person  in  the  Office 
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who  examines  the  titles,  may  not  have  followed  with  the 
necessary  promptitude,  the  constant  changes  that  are  intro- 
duced into  the  law  by  legislation,  and  by  new  judicial 
decisions;  or  that  he  may  overlook  some  material  point,  with 
which  he  is  not  familiar,  and  thus  pass  a  title  which  is  really 
imperfect.  I  believe,  in  fact,  that  this  must  occasionally 
occur,  unless  such  examiner  is  able  to  devote  the  whole  of  his 
time  to  legal  questions ;  and  even  when  the  business  of  the 
Office  is  on  so  large  a  scale  that  this  can  be  arranged,  1 
believe  that  it  is  better  that  the  examiner  of  titles  should  be 
a  person  who  has  also  experience  of  other  kinds  of  legal 
questions. 

Since  Life  Offices  were  prohibited,  first,  by  the  Customs 
and  Inland  Revenue  Act,  1888,  §  19,  and  afterwards  by  the 
Stamp  Act,  1891,  §  1 18,  from  paying  any  money  to  a  person 
who  claims  under  an  unstamped  or  insufficiently  stamped 
assignment,  it  has,  .in  my  opinion,  become  .more  desirable 
than  ever,  that  all  assignments  sent  in  to  an  Office,  should  be 
submitted  to  the  Solicitor  of  the  Office ;  and  from  the  experi- 
ence I  have  had  in  two  Offices,  of  widely  different  constitution, 
I  am  able  to  say  that  habitual  reference  of  all  titles  to  the 
Office  Solicitor,  is  not  open  to  objection,  either  on  the  ground 
of  delay,  or  on  that  of  expense.  It  has  also  the  incidental 
advantage  that,  when  a  troublesome  legal  question  is  put  to 
the  Manager  by  an  assured  or  an  assignee,  he  is  able  to  say 
that  it  does  not  fall  within  his  province  to  deal  with  legal 
questions,  and  that  he  cannot  take  the  responsibility  of 
doing  so. 

When  it  is  the  practice  in  an  Office  to  refer  all  titles  to 
its  Solicitor,  the  Manager  should,  of  course,  make  himself 
thoroughly  familiar  with  the  principles  on  which  the  Solicitor 
deals  with  the  different  questions  that  arise.  He  should, 
however,  carefully  avoid  taking  any  responsibility  with  regard 
to  legal  questions;  and,  with  this  object,  he  should  con- 
sistently decline  to  give  any  opinion,  or  advice,  on  even  the 
simplest  question  of  the  kind.  If  he  once  expresses  an 
opinion  on  a  simple  point,  he  will  often  find  that  one  question 
leads  to  another,  and  that  it  is  much  more  difficult  to  decline 
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to  answer  questions  put  to  him,  if  he  has  already  encouraged 
the  enquirer  by  answering  his  prior  questions.  F'or  similar 
reasons,  I  think  it  is  unsafe  for  an  Office  to  have  its  own 
printed  form  of  absolute  assignment,  and  give  it  to  any 
policyholder  who  wishes  to  "  transfer  "  his  policy.  It  will 
be  found  in  most  cases  that  what  is  wanted  is  a  form  for 
mortgaging  the  policy;  and  it  is  very  likely  that  the  form  of 
absolute  assignment  will  be  improperly  used  for  this  purpose, 
and  that  much  trouble  will  consequently  be  caused  at  a  later 
stage,  to  all  parties  concerned. 

Whenever  a  policyholder  asks  for  advice  or  assistance  in 
dealing  with  a  legal  question,  he  should  be  told  that  he  must 
consult  a  solicitor;  and  it  may  be  added  that,  if  desired,  the 
Office  solicitors  will  be  instructed  to  advise  or  assist  him, 
provided  he  will  pay  their  professional  charges  in  the  matter. 

Conclusion. 

It  only  remains  for  me  to  say  that  the  foregoing  remarks 
are  intended  to  be  made  from  the  point  of  view  of  a  Life 
Office  Manager,  who  takes  his  law  at  second  hand  from  the 
Office  Solicitor,  but  claims  the  right  to  ask  the  Solicitor  for 
explanations  as  to  the  principles  on  which  his  advice  is  based  ; 
and  who  sometimes  will  be  prepared  to  advise  his  Directors 
to  act  contrary  to  such  advice,  when  it  would  injure  the 
reputation  of  his  Office  to  insist  on  a  technical  point,  the 
waiving  of  which  would  be  attended  with  extremely  little 
risk,  or  none  at  all. 

As  a  specimen  of  the  questions  regarding  which  the 
Manager  may  ask  the  Solicitor  for  explanation,  I  will  take 
the  following  :  The  Office  has  received  notice  of  an  assign- 
ment in  favour  of  A.B.,  and  at  a  later  date,  it  receives  a  letter 
from  A.B.,  withdrawing  the  notice,  and  stating  that  he  has 
no  longer  any  interest  in  the  policy  ;  and  the  Solicitor  advises 
that  this  is  not  sufficient,  but  that  the  assignment  must  be 
produced.  The  Solicitor,  if  applied  to  for  an  explanation, 
will  probably  say  that  the  deed  of  which  notice  has  been  given, 
may  possibly  involve  the  interest  of  third  parties,  in  such  a 
way  that  A.B.  has  no  right  to  withdraw  the  notice.  This 
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explanation  is  clearly  satisfactory.  If,  however,  the  Solicitor, 
after  seeing  the  deed  and  making1  further  enquiry,  finds  that 
the  deed  was  a  simple  mortgage  to  A.B.,  and  that  his  claim 
upon  it  has  been  satisfied,  but  that  there  has  been  no  formal 
re-assignment;  he  will  probably  report  that,  in  order  to 
complete  the  title  of  the  assured,  there  must  be  a  regular  re- 
assignment of  the  policv  executed  by  A.B.  The  Manager 
may  then  fairly  ask  what  risk  his  Office  will  run,  if  such  a  re- 
assignment is  dispensed  with;  and,  judging  from  my  own 
experience,  1  think  he  is  not  likely  to  receive  a  satisfactory 
reply,  and  may  therefore  hold  that,  in  such  a  case,  a  re-assign- 
ment should  not  be  insisted  upon. 


In  the  course  of  the  discussion  T.  G.  C.  Browne  said  that 
Dr.  Sprague  remarked,  "  I  am  not  able  to  say  how  an  appli- 
"  cation  for  payment  of  bonus  in  cash  is  generally  dealt  with 
"in   the   case  of  a   lost   policy."        In    reply   to  the   question 
whether  there   was  any  decided   case   which,    in   the  absence 
of  notice  of  any  charge,  would  protect  the  office  in  the  event 
of  its  paying  the  cash   value  of  bonuses,    without  obtaining 
production  of  the  policy,  his  (Mr.  Browne's)  own  office  was 
advised  as  follows:-    '  An  insurance  company  is  not  bound 
'  bv  an  assignment  of  a  policy  of  which  it  has  not  received 
'  notice,   an   assignment   not  being  perfected  till   notice  has 
'been  given.        If,   therefore,   the  assured's    representatives 
"  claim   under  a  policy,  of  the  loss  or  destruction  of  which 
'  they   give  evidence  (and   this  evidence   must  be  carefully 
'  considered  in  each  case),  the  company  have  no  alternative 
"but  to  pay.      There  are  some  recorded  cases,  in  which  the 
'  representatives  of  the  assured  have  sued  on  lost  policies; 
'  and  in  all  such  cases  the  Courts  have  compelled  payment. 
"  We  do  not  think  that,  having  regard  to  the  prospectuses 
'which    the   company   issue'    —that   is,    simply   the   under- 
takings which  were  given  in  their  prospectuses  and  in  their 
bonus  notices  to  pay  cash   bonuses — "  they  can   make  any 
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"  distinction  beiween  payment  on  death  and  a  cash  payment 
4'  for  bonus,  although  there  is  a  distinction  in  law,  a  cash 
44  payment  of  honus  being  practically  a  purchase."  It  had 
been  the  practice  in  his  own  office  to  act  upon  that  opinion 
in  the  case  of  lost  policies  in  dealing  with  cash  bonuses,  of 
course  with  a  proper  indemnity.  Dr.  Sprague  made  some 
remarks  about  ex  gratia  payments.  They  did  not  apply  to 
offices  which  had  non-forfeitable  conditions;  but  in  those 
offices  which  were  antiquated  enough  not  to  have  adopted  non- 
forfeitable conditions,  the  question  of  ex  gratia  payments 
frequently  cropped  up.  It  was  obvious  that  no  ex  gratia 
payment  could  be  made,  if  any  understanding  had  existed 
beforehand  that  it  might  be  made  in  certain  events,  such  as 
the  lapsing  of  the  policv.  If  any  such  understanding  was 
come  to  with  the  office  beforehand,  the  so-called  ex  gratia 
pavment  would  cease  to  be  one,  and  would  inherit  all  the 
detects  of  title  of  the  policy  when  it  subsisted.  With  refer- 
ence to  c.v  gralia  payments,  he  ventured  to  bring  before  the 
Institute  a  case  which  once  came  under  his  observation.  It 
had  verv  little  to  do  indeed  with  lost  policies,  but  it  was  a 
peculiar  case.  A  mortgaged  to  an  insurance  company  certain 
leasehold  propertv  and  a  policy  on  his  life  in  the  same  office, 
and  subsequently  sold  to  B,  the  equity  of  the  redemption  of 
the  leaseholds,  but  not  the  equitv  of  the  policy.  A  was  to 
continue  to  pav  the  premiums,  but  B  was  to  concur  in  any 
arrangements  that  A  should  make  for  the  release  of  the  policy 
from  the  mortgage,  provided  it  did  not  result  in  the  rate  of 
interest  being  raised  on  the.  mortgage,  or  the  mortgage  being 
called  in.  A  became  bankrupt  and  was  unable  to  pay  the 
premiums,  and  the  office  gave  notice  to  B  that,  unless  the 
policy  was  kept  up,  the  loan  would  have  to  be  called  in. 
l>.  then-fore,  paid  certain  premiums  to  keep  the  policy  alive. 
Meanwhile  it  had  been  assigned  by  A's  trustee  in  bankruptcy 
to  r.  and  B  brought  an  action  against  the  latter,  claiming  a 
Hen  on  the  policv  for  the  premiums  paid  by  him.  Mr.  Justice 
Chitly  held  that,  under  the  circumstances,  B  was  only  a  volun- 
teer; and  gave  judgment  for  the  defendant,  a  decision  which 
was  confirmed  on  appeal.  Pending  the  action  the  policy 
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finally  lapsed,  and  the  office  applied,  ex  gratia,  the  surrender- 
value  in  reduction  of  the  loan  for  which  B  had  made  himself 
liable,  the  amount  of  such  surrender-value  being  less  than 
the  premiums  paid  by  B.       C  brought  an  action  against  B 
and  his  mortgagees,  claiming  payment  of  the  surrender-value 
that  was  paid  to  B,  ex  gratia;  but  he  entirely  failed,  it  being 
held  that  the  office  was  free  to  make  a  gift  to  B  if  it  chose. 
The  Judge  was  very  strong  in  his  remarks  that  it  was  entirely 
a  free  gift ;  and  this,  after  the  seemingly  harsh  decision  on  B, 
that  in  paying  the  premiums  he  was  a  volunteer  and  had 
no  claim  for  a  lien  on  the  policy.      They  all  had  had  experi- 
ence of  the  very  circumstantial  statements  which  were  made 
about  lost  policies,  and  he  might  mention  that  on  one  occasion 
they  had  a  statutory  declaration  from  a  man  that  on  a  specific 
occasion,  which  he  quite  well  remembered,  he  had  burnt  his 
policy  along  with  some  other  papers,  but  a  few  months  after- 
wards the  policy  was  found.      That  showed  that  people,  in 
perfect  good  faith,  would  make  the  most  inaccurate  statements 
in  the  most  solemn  form.      He  was  glad  they  had  the  weight 
of   Dr.   Sprague's  great  authority  for  giving  certificates  of 
title.       They  knew  how  very  shy  lawyers  were  to  allow  it ; 
but  their  objections    were  altogether    inarticulate.        If    the 
system  of  conveyancing  were  so  bad  that  it  did  not  admit  of 
such  a  reasonable  procedure  as  giving  a  certificate  of  title, 
then  the  sooner  it  was  mended  the  better.     A  case  came  before 
his  notice  a  short  time  ago,  where  a  question  arose  about  the 
possession   of  a   policv.        A   claimed   under  a   mortgage  of 
-which  due  notice  had  been  given,  and  there  was  a  subsequent 
mortgage  given  to  B  ;  and  his  representatives,  who  had  the 
policy,   claimed   not  only   under  the  mortgage,   but  also  as 
having  a  lien  on  the  policy  for  certain  premiums  that  B  had 
paid  to  maintain  it.      B's  representative  declined  to  give  up 
the   policy.        C  claimed   under    a    third    mortgage.        He 
mentioned  the  case  as  it  was  one  in  which  his  office  had  taken 
advantage  of  the  Payment  into  Court  Act.      They  had  paid 
the  money  into  Court  and  had  left  the  parties  to  fight  it  out 
among  themselves — they  would  look  for  the  decision   with 
some  interest. 
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